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THE TEACHING OF ENGLISH LAW AT 
UNIVERSITIES! 


|* so great a country as ours, so wide and so diversified, it is pecu- 

liarly well, now and then, to gather together from far and near, 
and meet on a common footingas Americans. And so we have come 
now to this beautiful city, a novel and strange place to many of us, to: 


breathe for a day or two this exhilarating atmosphere of a common 
nationality, the broad and general air that blows not merely here 
or there in our country, but everywhere; to think the thoughts 
and interchange the sentiments that concern us as American 
lawyers. For myself, I have been chiefly moved, in coming here 
from the far-away sea-coast of Maine, by the desire to say a few 
words towards urging a very thorough and learned study of our 
English law, and the maintenance of schools of law which conform 
in all respects to the highest University standards of work. 

We, in America, have carried legal education much farther 
than it has gone in England. There the systematic @peching of 





1 An address, read at Detroit, August 27, 1895, as Chairman of the Section on 
Legal Education of the American Bar Association. 

The reader is requested to observe that this paper does not deal with mere method 
of teaching, or with any differences which may be supposed to be appropriate in under 
graduate instruction as contrasted with that of postgraduate and professional courses, 
It is directed to the University teaching of English law, by whatever methods carried 
on, in whatever departments, and for whatever purpose. The author had chiefly in 
mind the ‘‘law schools,” properly so called; that is to say, schools aiming directly at 
professional education. 
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law in schools is but faintly developed. Here it is elaborate, 
widely favored, rapidly extending. Why is this? Not because we 
originated this method. We transplanted an English root, and 
nurtured and developed it, while at home it was suffered to languish 
and die down. It was the great experiment in the University 
teaching of our law at Oxford, in the third quarter of the eighteenth 
century, and the publication, a little before the American Revolu- 
tion, of the results of that experiment, which furnished the stim- 
ulus and the exemplar for our own early attempts at systematic 
legal education. The opportunities and the material here for any 
thorough work of this sort in the offices of lawyers were slight. 
“T never dreamed,” said Chancellor Kent, in speaking of the state 
of things in New York, even so late as the period when he was 
appointed to the bench of the Supreme Court of that State in 1798; 
“of volumes of reports and written opinions. Such things were not 
then thought of... . There were no reports of State precedents. 
I first introduced a thorough examination of cases, and written 
opinions.” ! But wisdom, skill, experience, and an acquaintance 
with English books were not wanting inthe legal profession here ; 
and Blackstone’s great achievement awakened the utmost interest 
and enthusiasm on both sides of the water, — his success in the 
really Herculean task of redeeming to orderly statement and toan 
approximately scientific form, the disordered bulk of our common 
law. “I retired to a country village,’ Chancellor Kent tells us, 
in speaking of the breaking up of Yale College by the war, where 
he was a student in 1779, “and, finding Blackstone’s Commentaries, 
I read the four volumes. . . . The work inspired me at the age 
of fifteen with awe, and I fondly determined to be a lawyer.” As 
a student in the office of the Attorney-General of New York, in 
1781 and later, he says that he read Blackstone “again and 
again.” Blackstone’s lectures were begun in 1753, when the 
author, then only thirty years old, a discouraged barrister of seven 
years standing, had retired from Westminster and settled down to 
academic work at Oxford. On the death of Viner he was made, in 
1758, the first professor of English law at any English University ; 
and he published his first volume of lectures in 1765. “There is 
abundant evidence,” if we may rely upon the authority of Dr. 
Hammond, whose language I quote, “ of the immediate absorption 
of nearly twenty-five hundred copies of the commentaries in the 





’ Green Bag, vii. 157. 2 Ibid, 153. 
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thirteen colonies before the Declaration of Independence. .. . 
Upon ali questions of private law, at least, this work stood for the 
law itself throughout the country, and. . . exercised an influence 
upon the jurisprudence of the new nation which no other work has 
since enjoyed.” ! This great result, it should be observed, was the 
work of a young enthusiast in legal education, a scholar and a 
University man, who had the genius to see that English law 
was worthy to be taught on a footing with other sciences, and as 
other systems of law had been taught in the Universities of other 
countries. 

Blackstone’s example was immediately followed here, and was 
soon further developed in the form which he had urged upon the 
authorities at Oxford, but urged in vain,— that of a separate college 
or school of law. In 1779,the year after Blackstone had published 
the eighth and final edition of his lectures, and only a year before 
his death, a chair of law was founded in Virginia, at William and 
Mary College, by the efforts of Jefferson, then a visitor of the insti- 
tution ; and in the same year Isaac Royall of Massachusetts, then 
a resident in London, made his will, giving property to Harvard 
College for establishing there that professorship of law which still 
bears his name. In 1790, Wilson gave law lectures at the Uni- 
versity of Pennsylvania. The Litchfield Law School, established 
about 1784, was not a University school ; yet if it be true, as is not 
improbable, that it was the natural outgrowth of an office over- 
crowded with students, it may well be conjectured that Black- 
stone’s undertaking chiefly shaped and sustained it. At any rate 
his lectures appear to have been the chief references of the 
instructors at Litchfield. Hammond, in referring to a collection 
of verbatim notes of lectures at the Litchfield school in 1817, 
representing, as he conceives, “ the exact teaching ”’ of the profes- 
sors of that time, says “ that the references to Blackstone not only 
outnumber those of any other book, but may be said to outnumber 
all the rest together.” ? 

In England little progress was made foracentury. Blackstone’s 
plan for a law College at Oxford was not carried out, and he re- 
signed, disappointed, in 1766. The conservatism of a powerful 
profession, absorbed in the mere business of its calling, itself 
untrained in the learned or scientific study of law, and unconscious 
of the need of such training, did not yield to or much consider the 





1 | Hammond’s Blackstone, ix. 2 Ibid x., note. 
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suggestions of what had already been done at Oxford. The old 
method of office apprenticeship was not broken up. The profes- 


sion was extended with Blackstone’s Commentaries, as if these - 


had done all that could be done and had made the full and final 
restatement of the law. The student simply added to his ordinary 
work the reading of these volumes. 

But the more enlightened members of our profession in England 
have keenly felt the backward state of things there. One of the 


greatest of them, Sir Richard Bethell, afterwards Lord Chancellor: 


Westbury, on taking his seat as president of the Juridical Society 
forty years ago, lamented the neglect of legal science in England 
and the strange indifference of the profession to the pursuit of it. 


Lawyers, he says,! “are members of a profession who, from the 


beginning to the end of their lives, ought to regard themselves as 
students of the most exalted branch of knowledge, Moral Philosophy 
embodied and applied in the laws and institutions of a great people. 
There is no other class or order in the community,” he adds, “on 
whom so much of human happiness depends, or whose pursuits 
and studies are so intimately connected with the progress and well- 
being of mankind.” In enumerating the causes of this failure to 
appreciate the dignity of their calling, he names as one of the chief 
of them, “the want of a systematic and well-arranged course of 
legal education. .. . It belongs,” he adds, “to the Universities 
of England and to the Inns of Court to fill the void; but for cen- 
turies the duty has remained unperformed.” It still remains very 
imperfectly performed. But England is moving in the direction 
that Blackstone pointed, and in its own way will yet solve the 
problem. Admirable work is going forward there now ; and how 
full a sympathy the leaders in it entertain for our own efforts is 
shown by the coming of Sir Frederick Pollock this summer to 
take part in the exercises at Harvard, on occasion of the celebra- 
tion of Dean Langdell’s twenty-fifth anniversary. He crossed 
the ocean for that mere purpose, and returned as soon as it was 
accomplished. 2 

On this side of the water, while the training of our profession 
continued for a long time to be the old one of office apprenticeship 
and reading, the new conception — new as regards English law — 
of systematic study at the Universities, has had continuous life, 
and has borne abundant fruit. If it has sometimes languished, 








1 1 Jurid. Soc. Pap 1. 
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and here and there been intermittent, it has always lived and 
thriven somewhere ; and at last it has so commended itself that 
there is no longer much occasion to argue its merits. Few now 
come openly forward to deny or doubt them. 

This, then, is our American distinction, to have accepted and 
carried for a century into practice the doctrine that English law 
should be taught systematically at schools and at the Universities. 
President Rogers, the chairman of this Section last year, told us 
that there were then seventy-two schools of law in this country, 
of which sixty-five were associated with Universities. I am in- 
formed upon good authority that the number is now not under 
seventy-five or seventy-six, and that the proportion of University 
schools is about the same as that just indicated. 

It behoves us now to look squarely at the meaning of these 
facts, and at the responsibilities that they lay uponus. The most 
accomplished teachers of law in England have seen with admira- 
tion and with something like envy the vantage-ground that has 
been reached here. We must not be wanting to the position in 
which we find ourselves. Especially we must not be content with 
a mere lip service, with merely tagging our law schools with 
the name of a University, while they lack entirely the University 
spirit and character. What, then, does our undertaking involve, 
and that conception of the study of our English system of law, 
which, in Blackstone’s phrase, “extends the pomoeria of Univer- 
sity learning and adopts this new tribe of citizens within these 
philosophical walls’? It means this, that our law must be studied 
and taught as other great sciences are studied and taught at the 
Universities, as deeply, by like methods, and with as thorough a 
concentration and life-long devotion of all the powers of a learned 
and studious faculty. If our law be not a science worthy and 
requiring to be thus studied and thus taught, then, as a distin- 
guished lawyer has remarked, “ A University will best consult its 
own dignity in declining to teach it.” This is the plough to which 
our ancestors here in America set their hand and to which we 
have set ours ; and we must see to it that the furrow is handsomely 
turned. 

But who is there, I may be asked, to study law in this way? 
Who is to have the time for it and the opportunity ? Let me ask 
a question in return, and answer it. Who is it that studies the 
natural or physical sciences, engineering, philology, history, theol- 
ogy, or medical science in this way? First of all, those who, for 
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any reason, propose to master these subjects, to make true and 
exact statements of them, and to carry forward in these regions 
the limits of human knowledge; and especially the teachers of 
these things. Second, not in so great a degree, but each as 
far as he may, the leaders in the practical application of these 
branches of knowledge to human affairs. Third, in a still less 
degree, yet in some degree, all practitioners of these subjects, if I 
may use that phrase, who wish to understand their business and to 
do it thoroughly well. 

Precisely the same thing is true in law as in these or any other 
of the great parts of human knowledge. In all it is alike bene- 
ficial, and alike necessary for the vigorous and fruitful development 
of the subject, for the best performance of the every-day work of 
the calling to which they relate, and for the best carrying out of 
the plain practical duties of each man’s place, that somewhere and 
by some persons these subjects should be investigated with the 
deepest research and the most searching critical study. 

The time has gone by when it was necessary to vindicate the 
utility of deep and lifelong investigations into the nature of elec 
tricity and the mode of its operation, into the nature of light and 
heat and sound and the laws that govern their action, into the mi- 
nute niceties of the chemical and physiological laboratory, the 
speculations and experiments of geology, or the absorbing calcula- 
tions of the mathematician and the astronomer. Men do not now 
need to be told what it is that has given them the steam-engine, 
the telegraph, the telephone, the electric railway and the electric 
light, the telescope, the improved lighthouse, the lucifer match, 
antiseptic surgery, the prophylactics against small-pox and diph- 
theria, aluminum the new metal, and the triumphs of modern 
engineering. These things are mainly the outcome of what seemed 
to a majority of mankind useless and unpractical study and 
experiment. 

But as regards our law, those who press the importance of thor- 
ough and scientific study are not yet exempt from the duty of 
pointing out the use of it and its necessity. To say nothing of 
the widespread scepticism among a certain class of practical men, 
in and out of our profession, as to the advantages of anything of 
the sort, there is also, among many of those who nominally admit 
it and even advocate it, a remarkable failure to appreciate what 
this admission means. It is the simple truth that you cannot 
have thorough and first-rate training in law, any more than in 
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physical science, unless you have a body of learned teachers ; and 
you cannot have a learned faculty of law unless, like other facul- 


ties, they give their lives to their work. The main secret of 
teaching law, as of all teaching, is what Socrates declared to be the 


secret of eloquence, understanding your subject ; and that requires, 
as regards any one of the great heads of our law, in the present 
stage of our science, an enormous and absorbing amount of labor. 

Consider how vast the material of our law is, and what the sub- 
ject-matter is which is to be explored, studied, understood, classi- 
fied, and taught in our schools of law. It lies chiefly in an immense 


mass of judicial decisions. These, during several centuries, have ~ 


spelled out in particular instances, and applied to a vast and per- 
petually shifting variety of situations, certain inherited principles, 
formulas, and customs, and certain rules and maxims of good sense 
and of an ever-developing sense of justice. It lies partly, also, in 
a quantity of legislation. 

What does it mean to ascertain and to master, upon any particu- 
lar topic, the common law? It means to ascertain and master, in 
that particular part of it, the true outcome of this body of material. 
In an old subject, like the law of real property, such an inquiry 
goes far back. Ina new one, like constitutional law, not so far; 
but still, even in that we must search for more than a century, 
and if we would have a just understanding of some fundamental 
matters, it means much remoter and collateral investigation. As 
regards a great part of our law it is not comprehensible, in the 
sense in which a legal scholar must comprehend his subject, unless 
something be known, nay, much, of the great volume of English 
decisions that run back six hundred years to the days of Edward 
the First, when English legal reporting begins. That is the period 
which is fixed, in the two noble volumes of “The History of the 
English Law” just published by the English professors, Sir Freder- 
ick Pollock of Oxford and Mr. Maitland of Cambridge, as the 
end of their labors ; viz., the time when legal reporting begins. In 
giving the reasons for dealing with this as a separate period, they 
say “so continuous has been our English legal life during the last 
six centuries, that the law of the later Middle Ages has never been 
forgotten among us. It has never passed utterly outside the cog- 
nisance of our courts and our practising lawyers.” Such is the 
long tradition that finds expression in the law of this very day, 
and of this place in which we sit. The volumes just mentioned, 
ending thus six centuries ago, themselves throw light on much 
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which concerns our own daily practice in the courts; and they 
indicate the value and importance of much remoter investigation, 
You remember, perhaps, that the judicial records of England carry 
us back to the reign of Richard the First in 1194, seven centuries 
ago, and that there are scattered memorials of earlier judicial pro- 
ceedings for another century, gathered for the first time by one 
of the most learned of our brethren in this association, Prof. Mel- 
ville M. Bigelow. 

Much of this vast mass of matter is unprinted, and much is in 
aforeign tongue. Theold records arein Latin. Astothe Reports, 
for the first two hundred and fifty years after reporting begins, it 
is all in the Anglo-French of the Year-Books, and mostly in an 
ill-edited and often inaccurate form. To all these sources of diffi- 
culty must be added the generally brief and often very uninstruc- 
tive shape of the report itself. A few of the earlier Year-Books 
have been edited in thorough and scholarly fashion, accompanied 
by a translation and illustrations from the manuscript records. 
But most of them are in acondition which makes research very 
difficult. The learned historians just quoted have said that “the 
first and indispensable preliminary to a better legal history than 
we have of the later Middle Ages is a new, a complete, a tolerable 
edition of the Year-Books. They should be our glory, for no other 
country has anything like them; they are our disgrace, for no 
other country would have so neglected them.’”’ The glory and 
disgrace are ours also, for English law is ours. Efforts on both 
sides of the water to accomplish this result have as yet failed ; 
but they should succeed, and they will suceeed. I wish that my 
voice might reach some one that would help in securing that im- 
portant result. It would bring down the blessing of legal scholars 
now and hereafter. After the Year-Books, come three centuries 
and a half of reported cases in England; and one of these cen- 
turies, more or less, includes the multitudinous reports of our own 
country and of the English colonies, which continue to pour in 
upon us daily in so copious and ever-increasing a flood. 

Now, will it be said, perhaps, that in bringing forward for study 
all this mass of material, past, present, and daily increasing at so 
vast a rate, Iam recommending an impossibility and an absurdity ? 
No, I am not ; I speak as one who has seen it tried. It is not only 
practicable, but a necessary preliminary for first-rate work. One 
or two things must be observed here. Of course no one man can 
thus explore all our law. But some single thing or several con- 
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nected things he may; and every man who proposes really to 
understand any topic, to put himself in a position to explain it to 
others, or to restate it with exactness, must search out that one 
topic through all its development. Such an investigation calls 
for much time, patience, and labor, but it brings an abundant har- 
vest in the illumination of every corner of the subject. Another 
thing is to be noticed. Not all our law runs back through all 
this period. This great living trunk of the common law sends 
out shoots all along its length. Some subjects, like the law of 
real property, crimes, pleading, and the jury go very far back; . 
others, like the learning of Perpetuities or the Statute of Frauds, 
not so very far ; and others still, like our American Constitutional 
Law, the learning of the Factors’ Acts, of injuries to fellow-ser- 
vants and other parts of the law of torts, are modern, and perhaps 
very recent. But be the subject old or new, or much or little, 
every man in his own field of study must explore this mass of 
material, — viz., all the decided cases relating to it. —if he would 
thoroughly understand his subject. 

Before I pass on, let me say, as if in a parenthesis, a word or 
two more about the Year-Books. These great repositories of our 
medizeval law have been the subject of many cheap and foolish 
observations, as to their mustiness and mouldiness ; but never, so 
far as I know, from persons who had any considerable acquaintance 
with them. It has dwarfed and hurt our law that research has 
usually stopped short about three centuries back ; as to what went 
before, it has been the fashion to accept Coke as the epitome, or 
to take the summaries in the Abridgments. _ Back of Coke, these 
ill-printed, unedited, untranslated folios, the Year-Books,have stood 
like a wall, repelling for most men any further search. But not 
all scholars have been deterred ; and those who have gone through 
these volumes have found a rich reward. Amidst their quaint 
and antiquated learning is found the key to many a modern anom- 
aly ; and the reader observes with delight the vigorous growth of 
the law from age to age by just the same processes which work in 
it to-day in our latest reports. There, as wellas here, together 
with much that is petty and narrow, one remarks not only well- 
digested learning and thoughtful conservatism giving its reasons, 
but also growth, the vigor of original thought, liberal ideas, and 
the breaking out of what we call the modern spirit. 

Coming back to the task of the student of our law, it spreads 
far beyond what I have yet set forth ; it has been wisely said that 
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if a man would know any one thing, he must know more than one. 
And so our system of law must be compared with others; its 
characteristics only come out when thisis done. As to the exam- 
ination of medizeval and modern continental law, we have hardly 
made a beginning. When we trace our law far back, the only 
possible comparison with anything long-lived and continuous is 
with the Roman law. If any one would remind himself of the 
flood of light that may come from such comparisons, let him 
recall the brilliant work of Pollock’s predecessor at Oxford, Sir 
Henry Maine, in his great book on Ancient Law. That is the 
best use of the Roman law for us, as a mirror to reflect light upon 
our own, a tool to unlock its secrets. And so the recent learned 
historians of our law have used it. In writing of the English 
system of writs and forms of action, for instance, they put mean- 
ing into the whole matter in pointing out that all this, beginning 
in the middle of the twelfth century, finds a parallel in Rome “ at a 
remote stage of Roman history. We call it distinctively English ; 
but it is also in a certain sense very Roman. While the other 
nations of Western Europe were beginning to adopt as their own 
the ultimate results of Roman legal history, England was uncon- 
sciously reproducing that history. ”’ 

Of the value of such comparative studies, and their immense 
power to lift the different subjects of our law into a clear and ani- 
mating light, no competent person who has once profited by them 
can ever doubt. But, again, observe what this means. It means 
adding to the wide and difficult researches already marked out 
another great field of investigation. If it be said that our teacher 
of English law may profit by the labor of others, and has only to 
read his ‘“ Ancient Law,” and his “ History of English Law,” I 
reply that the field is still largely unexplored ; and, furthermore, 
that, for the scholar, such books are helps and guides for his own 
research, and not substitutes for it. 

So much for this head of what I have to say. Over these vast 
fields the competent teacher of law must carefully and minutely 
explore the history and development of his subject. I set down 
first this thorough historical and chronological exploration, because 
in this lie hidden the explanation of what is most troublesome in 
our law, and because in this is found the stimulus that most feeds 
the enthusiasm and enriches the thought and the instruction of 
the teacher. The dullest topics kindle when touched with the 
light of historical research, and the most recondite and technical 
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fall into the order of common experience and rational thought. 
Sir Henry Maine’s book, like that of Darwin in a different sphere, 
at about the same time, created an epoch. Such books have made 
it impossible for the law student ever again to be content with 
the sort of food that fed his fathers, with that “disorderly mass of 
crabbed pedantry,” for instance, as our recent historians of the 
law have justly called it, “that Coke poured forth as institutes of 
English law.” Never again can he receive the spirit of bondage 
that once bent itself to teach or to study the law through such a 
medium.! 

And now comes another labor for the legal scholar. After such 
researches as I have indicated, in any part of the law, the outcome 
of it is certain to be the necessity of restating the subject in hand. 
When things have once been thus explored and traced, many a 
hitherto unobserved relationship of ideas come to light, many an 
old one vanishes, many a new explanation of current doctrines is 
suggested and many a disentangling of confused topics, many a 
clearing away of ambiguities, of false theories, of outworn and 
unintelligible phraseology. There is no such dissolver and ration- 
alizer of technicality as this. A new order arises. And so when 
the work of exploration has been gone over, there comes the time 
for producing and publishing the results of it. Admirable work of 
this sort, and a good bulk of it, has already been done, — work 
that is certain to be of inestimable value to our profession. In 
some instances it is but little known as yet; in others, it appears 
already in our handbooks on both sides of the ocean, and in the 
decisions of the courts. 

The publishing of these results by competent persons is one of 
the chief benefits which we may expect from the thorough and 
scientific teaching of law at the universities. In no respect can 
more be done to aid our courts in their great and diffcult task. 
There are many useful handbooks for office use and reference, and 
some excellent ones. But the number of really good English law 
treatises — good, I mean, when measured by a high standard — 
is very few indeed. They improve; and yet, to a great extent 
to-day, the writers and publishers of lawbooks are abusing the 
confidence of the profession, and practising upon its necessities. 





} In saying of Coke what is just quoted, it will be observed that he is dealt with as 
a writer of institutes of the law. Of course that great name stands for much else in 
our law andour constitutional history,—for much which is great and good and never to 
be forgotten, 
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If I am asked to specify more particularly the sort of thing that 
may come out of the researches to which I have referred, and that 
has already been produced from the Universities, I am tempted to 
refer first to a foreign book about one of our English topics,—a book 
which is a little remote from our every-day questions, but full of 
value in any deep consideration of the subject, —the admirable 
History of the Jury by Brunner, professor of law at Berlin, pub- 
lished in 1872. That is a book of the first class, superseding all 
others upon the subject; and yet, to the disgrace of the English- 
speaking race, it has not yet been translated into our language. 
English and American scholars have supplemented the work of 
Brunner ; and the material for a true understanding of the history 
and uses of the jury system, and for a wise judgment as to continu- 
ing or modifying the use of it, were never anything like so good as 
now. 

Then there is that masterly History of the English Law by two 
English law professors of our own time, of which I have already 
spoken. In mentioning this book, it is only just to Professor 
Maitland, one of the finest scholars of our time, that I should quote 
the remark of his distinguished associate, where he says in the 
preface that, “although the book was planned in common and has 
been revised by both of us, by far the greater share of the execu- 
tion belongs to Mr. Maitland, both as to the actual writing and as 
to the detailed research which was constantly required.” Of other 
English work to be credited to the Universities, I have already 
mentioned the great performances of Blackstone and Maine, and 
I need only allude to the important works, well known among 
us, of Dicey, Holland, Markby, and Pollock. Less well known, 
but masterly in its way is Maitland’s editing of that selection from 
the judicial records of the thirteenth century which is known as 
Bracton’s Note Book, and of other unpublished material brought 
out by the Selden Society. 

As to this country, I will not mention names. I need not refer 
to the famous and familiar books from our University schools of law, 
by our leaders, living and dead. I will simply say this, that in re- 
cent times the researches and contributions of our own teachers of 
the law, at the Universities in various parts of the country, — and 
I include now not less than seven of these institutions, — have 
produced most important material, which is already finding its way 
into the current handbooks of the profession, here and in 
England, — material which not only illuminates the field of the 
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student’s work, but lightens the daily drudgery of the bench and 
bar. The true nature of equitable rights and remedies ; the doc- 
trine of equitable defences; the history and analysis of the law of 
Contract, Torts, Trusts, and Evidence ; the nature and true theory 
of the negotiability of obligations ; the nature of the Common Law 
itself ; the whole doctrine of Quasi-Contract ; the doctrine of Per- 
petuities, — these things make only a part of this material. As I 
said, I do not speak of work done at any one institution or in any 
one part of the country merely. 

But now suppose some one says, What is the use of carrying on. 
our backs all this enormous load of the Common Law? Let us. 
codify, and be rid of all this by enacting what we need, and re- 
pealing the rest. ' 

Well, I am not going to discuss codification. There is not time 
for that. And the word is an ambiguous one; some good things. 
and some bad ones are called by thisname. I will only say that 
as yet we do not well understand our law; it is our first duty to. 
understand it. The effort to codify it, orsystematically to restate 
it for purposes of legislation, —for any purpose other than a merely 
academic one,—should come later, if it come at all. To codify 
what is only half understood is to perpetuate a mass of errors and 
shallow ambiguities ; it is to begin at the wrongend. Let us, first 
of all, thoroughly know our ground. I can say this with confi- 
dence, that as regards one or two departments of law with which I 
have a considerable acquaintance, I have never seen any attempt 
at codification, here or abroad, which was not plainly marked by 
grave and disqualifying defects. Good-will, strong general capacity, 
courage, sense, practical gifts, are indeed not wanting in some of 
these attempts; but a competent knowledge of the subject is 
wanting. 

My honored friend, Judge Dillon, in his excellent address last year, 
said a word or two in connection with this subject which should be 
supplemented, I think, by a word or twomore. In speaking of 
law reforms, he remarked that “no mere doctrinaire or closet 
student of our technical system of law is capable of wise and well- 
directed efforts to amend it. This must be the work of practical 
lawyers.” If the expression “ mere doctrinaire or closet student ”’ 
refers to any class of pedants and incompetent persons who do not 
appreciate the nature of what they are studying, I should not wish 
to qualify that portion of the remark just quoted which reaches 
them. But if it may be supposed to allude to the class of legal 
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scholars as such, to the experts in legal and juristic learning, this 
remark, at the best, is but half a truth. The practical work of 
carrying through any considerable measure of reform, of getting it 
enacted, is indeed peculiarly a task for the practical lawyer. His 
judgment also is important in the wise shaping of such a measure ; 
as his authority and influence will be quite essential in gaining for 
it the confidence of legislators and their constituents. But no 
“ wise and well-directed efforts ” of this character can dispense with 
the approval and co-operation of the legal scholar. I am speaking, 
of course, of competent persons, in both the classes referred to, and 
not of pedants or ignoramuses ; and am assuming on the part of 
the systematic student of law, as on the part of the judge or prac- 
titioner, a suitable outfit of sense, discretion, preliminary profes- 
sional education, and capacity to understand the eminently practical 
nature of the considerations which govern the discussion of legal 
questions. Perhaps I may be permitted to speak on this subject 
with the more confidence, as having been a busy practitioner at 
the bar of a large city for eighteen years, before beginning an 
experience as a professor at the Harvard Law School which has 
now continued for twenty-one years. 

Professor Dicey has remarked, I believe, of the jurist’s work in 
England, of the sort of work which he himself has so admirably 
done, that it “stinks in the nostrils” of the average English prac- 
titioner ; and Sir Frederick Pollock, in his inaugural lecture, twelve 
years ago, as Corpus Professor of Jurisprudence at Oxford, in 
speaking of his associates there, Dicey and Bryce and Anson, 
says, with dignity, that they are “fellow-workers in a pursuit still 
followed in this land by few, scorned or depreciated by many, the 
scientific and systematic study of law.” ! That state of things is 
slowly disappearing in England, as well as here, with the gradual 
improvement in the legal education of the bar. One of the best 
and most important results of this improvement will be a more 
cordial respect and a closer co-operation between the different 
parts of our profession, the scholarsand the men of affairs. Noth- 
ing is more important to the dignity and power of our common 
calling. 

Let me now finally come down to this question : If what I have 
been saying as to the scope of the work of the University teaching 
of law be true, what does it mean as regards the outfit and the 
carrying on of these schools? 








1 Oxford Lectures, 38 
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It means several things. (1) Limiting the task of the in- 
structors. Instead of allotting toa man the whole of the common 
law, or half a dozen disconnected subjects at once, it means giving 
him a far more limited field, — one single subject, perhaps ; two or 
three at most; if more than one, then, if possible, nearly related 
subjects ; to the end that his work of instruction may be thor- 
oughly done, and that as the final outcome of his studies some 
solid, public, and permanent contribution may be made to the 
main topic which he has in hand. 

It means (2) that instructors shall give, substantially, their whole — 
time and strength to the work. In mastering their material and 
qualifying themselves for their task, they have in hand, say for the 
next two generations, much formidable labor in exploring the 
history and chronological development of our law in all its parts. 
On this, as I have indicated, a brave beginning has been made, 
and it is already yielding the handsomest fruits. They have also, 
of course, all the detail of their difficult main work of teaching ; and 
this, when the work is fitly performed, calls for an amount of time, 
thought and attention bestowed on the personal side of a man’s 
relation to his students which instructors now can seldom give. 

It means (3) that the pupils also shall give all their time to the 
work of legal study while they are about it. There is more than 
enough in the careful preliminary study of the law to occupy three 
full years of an able and thoroughly trained young man. It is, I 
think, a delusion to suppose that this precious seed-time can pro- 
fitably be employed, in any degree, in attendance upon the courts 
or in apprenticeship in an office. I do not speak, of course, of an 
occasional excursion into these regions when some great case is 
up or some great lawyer is to be heard, or of the occasional con- 
tinuous use of time in such ways during these long vacations which 
are generally allowed nowadays. Nor do I mean to deny that 
attendance upon courts to witness the trial of a case now and 
then will be a good school exercise. I speak only of systematic 
attempts to combine attendance at law schools with office-work 
and with watching the courts. The time for all that comes later, 
or perhaps in some cases, before. 

It means (4) that generous libraries shall be collected at the 
Universities suited to all the ordinary necessities of careful legal 
research ; and it also means gathering at some one point in the 
country, or at several points, the best law library that money can 
possibly buy. 
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And (5), in saying that proper University teaching of law means. 
all this, I am saying in the same breath that it means another 
thing ; viz., the endowment of such schools. The highest education 
always means endowment ; the schools which give it are all charity 
schools. What student at Oxford or Cambridge, at Harvard, Yale,. 
Columbia, Ann Arbor, or Chicago pays his way? We must 
recognize, in providing for teaching our great science of the law, 
that it is no exception to the rule. Our law schools must be en- 
dowed as our colleges are endowed. If they are not, then the 
managers must needs consult the market, and consider what will 
pay ; they will bid for numbers of students instead of excellence 
of work. They will act in the spirit of a distinguished, but ill- 
advised trustee of one of the seats of learning in my own State of 
Massachusetts, when he remarked, “ We should run this institution 
as we would run a mill; if any part of it does not pay, we should 
lop it off.” They will come to forget that it is the peculiar calling 
of a University to maintain schools that do not pay, or, to speak 
more exactly, to maintain them whether they pay or not; that the 
first requisite for the conduct of a University is faith in the highest 
standards of work; and that if maintaining these standards does 
not pay, this circumstance is nothing to the purpose, — maintained 
they must be, none the less. It has been justly said that it is not 
the office of a University to make money, or even to support itself, 
but wisely to use money. 

If, then, we of the American Bar would have our law hold its 
fit place among the great objects of human study and contempla- 
tion ; if we would breed lawyers well grounded in what is funda- 
mental in its learning and its principles, competent to handle it 
with the courage that springs from assured knowledge, and inspired 
with love of it, —men who are not, indeed, in any degree insensi- 
ble to worldly ambitions and emoluments, who are, rather, filled 
with a wholesome and eager desire for them, but whose minds have 
been lifted and steadied and their ambitions purged and animated 
by a knowledge of the great past of their profession, of the secular 
processes and struggles by which it has been, is now, and ever will 
be struggling towards justice and emerging into a better conform- 
ity to the actual wants of mankind, — then we must deal with it at 
our Universities and our higher schools as all other sciences and 
all other great and difficult subjects are dealt with, as thoroughly, 
and with no less an expenditure of time and money and effort. 

James Bradley Thayer. 
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GENERAL AVERAGE. 
“QUI SENTIT COMMODUM SENTIRE DEBET ET ONUS.” 


HE occasion for this article is a recent decision of the 
Supreme Court,’ that damage caused by water poured into 
the hold of a vessel in port to extinguish a fire, and by scuttling 
the ship for the same purpose, when done by the fire-engine com- 
panies of the municipality, is not a subject for a general average 
adjustment, provided they came without the master’s initiative, 
and were not within his control, and a similar decision made in 
Massachusetts in 1883.? 

These decisions I purpose to review. 

The decisions upon the precise point are few, and entirely irre- 
concilable. In the Massachusetts case, Mr. Justice Field states 
with great clearness the view taken by the court. Mr. Justice 
Gray, giving the opinion of the majority court in Ralli v. Troup, 
approves this decision, and quotes largely from the opinion of 
Field, J. His own opinion consists of a very learned and thorough 
exposition of the decisions, which will always be valuable, though, 
upon the particular point in judgment, I cannot find in the deci- 
sions support for his conclusion. 

On the other hand, the decision in the District Court by Judge 
Addison Brown,® and the minority opinion in the Supreme Court, 
given by Mr. Justice Brown for himself and Mr. Justice Harlan, 
should be referred to for able arguments on the other side. Other 
cases which I shall mention support the minority opinion. 

In this divergence of opinion, my comments must be regarded 
as argumentative and not dogmatic ; and in the paucity of decisions, 
the underlying principle of general average must be considered. 

The general summing up at the end of the majority opinion in 
Ralli v. Troup is too long for quotation in full. Stated briefly, the 
first proposition is, that to constitute a general average loss there 
must be a voluntary sacrifice of part of a maritime adventure, for 





1 Ralli v. Troup, 157 U.S. 386. 
? Wamsutta Mills v. Old Colony Steamboat Company, 137 Mass. 471. 
337 Fed. Rep. 888. 
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the purpose and with the effect of saving the other parts from a 
peril impending over the whole. 

Thus far I agree, and the case in judgment is within the defini- 
tion, which contains, in my opinion, not only the truth; but the 
whole truth. 

The summary then goes on to limit the rule. It says that the 
sacrifice must be with the sole object of saving the other parts of 
the adventure ; that it must be made by the will and act of its 
owner, or of the master of the ship or other person intrusted with 
control of the common adventure; that port authorities being 
strangers to the adventure, and their right and duty being derived 
from the municipal law, and not from the law of the sea, and since 
in their action they are not subject to be controlled by the owners 
of the adventure, their acts are not general average acts. 

One sentence I quote in full. Speaking of the port authorities, 
the opinion says: “ Their sole office and paramount duty, and it 
must be presumed their motive and purpose in destroying ship or 
cargo, in order to put out a fire, are not to save the rest of a single 
maritime adventure, or to benefit private individuals engaged in 
that adventure ; but to preserve the shipping and property in the 
port for the benefit of the public.” This last statement I will 
consider now, as I shall not refer to it again. 

The learned judge appears to be likening the putting out of a 
fire on a ship to the destruction of a house which is not on fire to 
stop the spread of a conflagration, which by the common law is not 
to be paid for; though statutes in some States have, I believe, 
remedied this oversight. That was not at all the case before the 
court. The fact was that the fire companies poured water into a 
ship on fire, and afterwards scuttled her, The intent of any one, 
company or individual, in trying to put out a fire is to put out 
that fire ; and it is as much the duty of a municipal fire company 
to put out a fire in a house or ship, when other property is not 
endangered as when it is. I shall assume, without furthur argu- 
ment, that the intent of the fire companies was to put out this fire, 
and therefore necessarily their intent, if they had any besides an 
intent to do their duty, was to benefit whomsoever they might 
benefit thereby. The proposition that the sole intent must be to 
benefit the common adventure, I shall refer to presently. 

My position is that the doctrine is stated in the first sentence 
above quoted, that there should be a voluntary and successful 
-sacrifice of part of a maritime adventure with intent to save the 
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other parts,! and that the numerous subsequent limitations are not 
sustainable. 

The law of general average was originally called by the Greeks 
and Romans the law of jettison, from the simplest instance of its 
exercise, — that of throwing goods overboard to lighten the ship; 
and the rule was laid down, that what is given for the benefit of all 
should be made good by the contribution of all. 

This law as now administered does not depend upon evidence of 
the extent of any custom, nor upon any implied contract between 
the several persons interested in the adventure,” though a fictitious 
contract has been imagined by some English judges, in order, ap- 
parently, to give the courts of common law jurisdiction after they 
had crippled the Admiralty, where the question properly belongs. 
Their position was that the Admiralty could not deal with contract, 
as such, which, indeed, was formerly the law of England. “It 
is, indeed, a sight,” says Maclachlan, “to witness the successors of 
the famous Twelve [meaning the judges who prohibited suits in 
the Admiralty] contending for the customs of the sea as the basis 
of general average, and at the same time the successor of the 
unfortunate judge of the Admiralty Court refusing jurisdiction 
over general average, because it rested on no such basis.’ 

The point is not of much consequence, because the imagined 
contract is confessedly a fiction, and those who use that expres- 
sion merely mean that persons may be supposed to contract to do 
what the law requires of them. 

The law of general average is an equitable rule analogous to that 
of contribution between persons subject to a common burden, but 
bound by no contract zzter se, and is imposed by law upon the 
parties. 

In the leading case, concerning contribution between co-sureties,* 
Lord Chief Baron Eyre, delivering the opinion of the court, said, 
“ As in the case of average of cargo in a court of law, guz sentet 
commodum sentire debet et onus. . . . In questions of average 
there is no contract or privity in ordinary cases, but it is the 
result of general justice, from the equality of burden and benefit.” 

In another report of the case® the language given is: “In the 





1 Voluntarily means purposely. 

2 See Crooks v. Allan, 5 Q. B. D. 38; Burton v. English, 12 Q. B, D. 218, 220; Page 
v. Libby, 14 Allen, 261, 267; Marwick v. Rogers, 163 Mass, 261, 267. 

8 Law of Merchant Shipping, 4th ed. p. 690, note. 

4 Dering v. Earl Winchelsea, 1 Cox, 318, 322. 

5 2B. & P. 270, 274. 
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case of average, there is no contract express or implied in an 
ordinary sense. This shows that contribution is founded on 
equality, and established by the law of all nations.” 

General average is applied in all maritime countries to many 
cases besides jettison ; for instance, to the sacrifice of mast or 
rigging, extraordinary expenses in a port of necessity, and many 
others. 

When water was poured into the hold of a vessel to put out a 
fire, or the ship was scuttled for that purpose, adjusters in Eng- 
land, until the year 1873, refused to consider damage to goods 
by water, or to the vessel by cutting holes in the deck or hull, 
as a subject for contribution. It is now, however, held in all 
European countries, and in the United States and England, to 
come within the principle. This was established by the courts 
of the United States in 1855 and 1856, and in England in 
1873. 

Among extraordinary expenses must be reckoned money paid 
for salvage. Such payment, whether voluntary or by order of the 
court, is a general average charge, and is properly so declared on 
in an action.!. This does not arise from any contract between the 
parties to the adventure, nor because the master is the agent of all 
parties, nor is the expense always voluntarily incurred. 

In a case of derelict where contribution in general average was 
claimed, one defence was that the expense was not incurred volun- 
tarily, meaning that no one connected with the adventure had 
ordered it, but judgment was given forthe claim.? So of military 
salvage decreed and paid for a recapture by the navy.2 No one 
can doubt that naval officers are as much servants of the govern- 
ment as fire companies are servants of a municipality. 

In one case, the House of Lords held that money paid by the 
master under a contract, which he had made with a salvor, was 
not binding on the owner of the cargo as a contract, but that 
a reasonable share of the salvage money might be recovered by 
the shipowner from the cargo-owner, and that the determination 
of the amount should have been left to the jury.* 

These decisions show that a general average sacrifice need not 





1 Briggs v. Traders’ Association, 13 Q. B. 167 ; Akerblom z, Price, 7 Q. B. D, 129; 
Ocean S. S, Co. v. Anderson, 13 Q. B. D. 651. 

2 Briggs v. Traders’ Association, 13 Q. B. 167. 

8 The Racehorse, 3 Rob. r1o1. 

4 Anderson v. Ocean S, S. Co., 10 App. Cas. 107. 
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be ordered by any one connected with the adventure; and that 
if so ordered, it is not necessarily binding on an owner of cargo. 

Under this doctrine of equity and equality, would any one 
imagine that my right of contribution for my goods successfully 
jettisonedfor the general safety, should depend upon whether 
the order for the jettison came from the commander of the ship? 
The alternative would be that I should recover the whole value 
of my goods from the passenger effecting the jettison, or from 
the owners of the ship, if it was done by the crew; but Mouse’s 
case, which I shall refer to presently, closes this alternative. I 
shall try to prove that the authorities, so far as any are at all 
analogous to the case under consideration, do not sanction such 
a narrow doctrine as is now announced. 

It is true that the master is, by necessity, in times of peril, the 
agent of all persons interested ; his power, responsibility, and duty 
as such agent are much enlarged upon in many cases; but they 
were cases where he had ordered the sacrifice, and where the 
question was whether the loss should fall upon him and his owners, 
or be brought into contribution. In almost all cases, the master 
does order the act. 

In ordering a jettison, however, the master does not act as agent 
of the owner of the goods cast overboard, but as commander of 
the ship. 

In the Rotts oF OLERON and the Laws or Wispsy, it is 
adjudged, that if merchants are on board the ship, the master 
should consult them before throwing over their goods ; but they 
further say that if the merchants refuse their consent, he may 
none the less make the jettison lawfully, if he and a certain pro- 
portion of his crew will on reaching land make oath that it was 
necessary for the common safety, which is the quaint medizval 
way of saying if the necessity existed.! 

This example teaches that the master does not act as agent of 
the owner of the goods jettisoned (for the principal was present 
and refused his consent), but as a man in authority, like the fire 
companies, and that a voluntary sacrifice of merchants’ goods does 
not mean a willing one on their part. 

An early English case of jettison is Mouse’s case.2 There a 
barge, used as a ferry-boat between Gravesend and London, met 





1 Rolls of Oleron, Pardessus, vol. i. p. 328 ; Laws of Wisby, Pardessus, vol. i. p. 490; 
Black Book of the Admiralty, vol. iv. p. 276. 
212 Rep. 63. 
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with a storm, and goods were ejected, “some by one passenger, 
and some by another,” and the owner of certain goods so jettisoned 
brought an action against the passenger who threw them over ; and 
the court held that if the jettison was necessary for the safety of 
the passengers, it was lawful; and the jury having found the 
necessity, the defendant had judgment. The master is not men- 
tioned in connection with the jettison. Mr. Carver's comment on 
this case is: “In Mouse’s case, a jettison by a passenger for the 
general safety was held to be lawful ; and though nothing was said 
there about general average contribution, there can be little doubt 
that if the jettison for the general safety has been lawful, the rule 
of contribution applies, however it was made.”! Professor Par- 
sons makes a similar comment. 2 These remarks of Mr. Carver 
follow this statement in the same paragraph: “The sacrifice 
ought, generally speaking, to be made under the directions or 
with the authority of the master or other person in command of 
the ship. But that does not appear to be an essential ; the real 
questions are, Was a sacrifice necessary for the general safety? 
and Were the measures taken reasonably prudent in view of that 
necessity? It is conceivable that a sacrifice might fulfil these con- 
ditions, although made contrary to the will of the master.” In this 
he adduces and approves the opinion of Benecke.* In a note he 
says: “But cf. Macl., p..664; Phillips Ins., § 1280; Jacobsen, Sea 
Laws, bk. iv., ch. 2, p. 345; Authority of Crew, The Nimrod, 
Ware, 14.” 

I find nothing in the latest edition of Maclaughlan, nor in Jacob- 
sen, opposed to Carver and Benecke. Phillips, § 1280, simply 
makes a short quotation from Judge Ware’s decision in The Nim- 
rod. In that case, the question was whether one of the crew, who 
had jettisoned certain goods while the master was below, and 
whose act the master promptly disapproved, had thereby forfeited 
his wages ; and the decision was that he had not. The learned 
judge says, in substance, that it is for the master to give the orders 
for the sacrifice, and not for the crew to act without his orders. 
“What they might be justified in doing in extreme cases, such as 
were put at the argument, it is unnecessary to decide until those 
cases occur.” 

It will be noticed that this was a question of the proper conduct 
of a seaman, and not of general average, The decision was that 





1 Carriage by Sea, 374. 8 On Insurance, p. 172. 
2 Shipping and Admiralty, 339. 
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the sacrifice was not wanton, and therefore there should be no for- 
feiture of wages. In other words, there was a reasonable ground 
for the jettison ; and if so, it was, in my opinion, a case for con- 
tribution, if that had been the question before the court. 

There was a decision in the District Court for Massachusetts 
that a necessary jettison of certain rolls of leather by seamen 
without the orders of the master, and disapproved by him, gave 
occasion for a general average adjustment.! The able and learned 
counsel who had brought his libel against the owners of the ship, 
for the whole damage, was not satisfied with the decision. I would 
suggest that he did not give sufficient credit to the fact of neces- 
sity, which was evidence that without the jettison his clients 
would have lost their goods entirely, instead of only their propor- 
tionate share. A French commentator puts jettison by the crew, 
without the master’s order, as general average, if the necessity 
existed ; and he thinks that the German Code, which requires, as 
he understands it, the master’s order, to be too restrictive (Val- 
roger, Droit Maritime, vol. v., p. 35, No. 2006). It is pertinent 
to observe that Mr. Justice Brown, granting that the master is to 
give the order, considers that any person in lawful command is the 
equivalent of the master. I agree to this; but do not admit the 
major premise. The German Code, art. 702, says: “ All damage 
done to ship or cargo or both by the master or by his orders, with 
intent to save both from a common danger, as also the consequen- 
tial damages resulting therefrom, and the expenses incurred for the 
same purpose, are general average.” In no other code, or else- 
where, that I know of, is the master mentioned in the definition, 
though it is assumed that he usually orders the sacrifice. 

Lord Tenterden cites Mouse’s case in his description of “ gen- 
eral average” as one of a lawful jettison, from which it may be 
fairly inferred, I think, that he would have agreed with Carver and 
Parsons that it was a case for contribution. 

In an English case tried in 1811,? it was proved that an English 
vessel had been captured by French privateers, who took out the 
captain and crew, except the mate and two of her men, and put 
on board her a French prize-master and part of the privateer’s 
crew, and shaped their course for Marseilles ; and a storm arising, 





1 The Adriatic, ex relatione J, Lathrop, now Lathrop, J., of the Supreme Court of 
Massachusetts, who is the counsel referred to. I made the decision, but had for- 
gotten it. 

2 Price v. Noble, 4 Taunt. 123. 
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they threw overboard, for the necessary preservation of the ship, 
and with the assistance and approbation of the mate, whom they 
called to their aid in navigating the vessel, the guns, two anchors, 
two cables, and other stores from the middle deck. On the fol- 
lowing day, the ship was retaken by the mate, with the assist- 
ance of some Italians in the Frenchman’s service, and was carried 
into Gibraltar. 

The owners of the ship succeeded in an action for contribution 
against the owners of the cargo. 

This case is referred to in Ralli v. Troup as if the fact that 
the mate ordered the jettison supported the contention that the 
master, or in his absence the mate, must be the actor. 

It is plain, however, that the mate was not acting as the agent 
of the owners of the ship and of the shippers, but as the prisoner 
and servant of the captors, who themselves conferred the benefit. 

The defendant’s counsel in that case argued that general aver- 
age arose from the act of the master and mariners, which he truly 
remarked was not the case in this instance. The court over- 
ruled the objection. 

It is clear from an examination of the opinion of Mansfield, C. J., 
that the action of the mate is referred to only as proving the 
necessity of the jettison. It was so understood by Lord Tenterden. 
In the fifth edition of Abbott on Shipping, the last edition for 
which the author was responsible, the case is stated thus (the 
italics in text and note are by the author): “And it has been 
decided in an English court in the case of a ship captured and 
afterwards recaptured that the shippers of goods were liable 
to contribution for stores necessarily thrown overboard during 
a storm while she was in the hands of an enemy.” The 
note to this case is as follows: ‘Price v. Noble, 4 Taunt. 123. 
In this case the necessity of the jettison was proved by the testimony 
of the mate, who had not been taken out of the ship, and who 
had effected the recapture.” ! 

In some editions later than the fifth, this note is omitted, and 
the words “ with the advice of the mate” are inserted in the text 
in speaking of the jettison. I suppose that the change was made 
by Shee, J. These changes seem to show that some editors may 





1In the preface to the thirteenth edition, the learned editors say that they have en- 
deavored ‘‘ to reinstate (except so far as it is obviously obsolete) the fifth edition, 
which was the last for which Lord Tenterden was responsible.” This passage they 
have reinstated. See 5th ed. p. 348; 13th ed. p, 642. 
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have attributed more importance to the mate’s advice than did the 
author ; but the decision was rightly understood by Lord Tenter- 
den. The true text and note are restored in the thirteenth 
edition. 

In Parsons the note is this, “The owners of cargo are liable 
to contribution for ship’s stores necessarily thrown overboard after 
a vessel is captured and when she is in the hands of the captors. 
Price v. Noble, 4 Taunt. 123.” 

As I have already said, the case of injury by water used to put 
out a fire, or to the ship by cutting holes in her deck or hull for 
that purpose, was not brought before the courts until 1855. In 
that year, Nimick v. Holmes? was decided. In that case, Lowrie, 
J., delivering the opinion, says, “ It makes no difference how the 
water is applied, by the aid of five-engines on the land, or in the 
form of steam, or by scuttling the vessel. A// three modes were 
tried in this case before the success was complete.” I have itali- 
cised the statement that fire-engines were used, because this fact 
is overlooked in both the cases I am reviewing. 

In the first English case® (1873) which changed the practice 
of adjusters in England, * this passage is quoted with approval by 
Quain, J., delivering the considered opinion of the court, who could 
find no English case upon the subject. It is true that the opinion 
in that case was not a decision, because the parties had agreed 
that average, if any, should be adjusted according to British cus- 
tom, and it appeared that British adjusters treated such a loss 
as a particular average. 

In a later case® the stipulation was: “All questions of 
general average to be settled according to the custom of London 
Underwriters at Lloyd’s,’ and a jury found that there was no 
custom of underwriters to treat such a loss as a particular average, 
and a judgment for general average was recovered. 

Nimick v. Holmes is cited in several other English cases, with 
approval, though without any quotation from the opinion.® 

The rule being established and fully recognized that in general 
the damage by water is to be compensated for, I shall now refer 





1 Parsons on Shipping and Admiralty, 352, note. 

2 25 Penn. St. 366, 373. 

3 Stewart v. W. I. and Pac. S.S. Co., L. R. 8Q. B, 88, 93. 

4 2 Asp. Mar. Cases, N. S. 32, note a. 

5 Achard v. Ring, 2 Asp. Mar. Cases, N. S. 422. 

8 See Pirie 7. Middle Dock Co.,4 Asp. Mar. Cases, N. S. 388, 392; White Cross 
‘Wire Co, v. Savill, 2 Q. B. D. 653, 660. 
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only to those cases in which fire companies have done part of the 
work of putting out the fire. 

The next case of the use of fire-engines after Nimick v. Holmes, 
is Nelson v. Belmont,! tried in 1856. It was taken for granted 
that the case was one of general average, though the fire compa- 
nies assisted ; the dispute was whether the defendant’s specie was, 
under the peculiar circumstances, liable to contribute. 

The same right to contribution was not disputed by Admiralty 
lawyers of experience in Gregory v. Orrall.?_ In that case, the fire 
companies did part of the work and made no charge ; the rest was 
by the crew and by salvors. That salvage should be brought into 
contribution was taken for granted; no one intimated that the 
action of the fire companies had any bearing on the question. 

The like rule was followed in The Roanoke.’ In that case, the 
District Judge notices that the master procured the action of the 
companies by sounding the alarm. He does this to avoid a dis- 
cussion of the Massachusetts case which finds that the compa- 
nies came without being summoned. It by no means appears that 
his own opinion turned on that point. On appeal this decision 
was affirmed by the Court of Appeals; and the opinion takes no 
notice of the fact that the master caused the alarm to be sounded. 

A like decision was made in The Rapid Transit.‘ 

That the master or seamen invited the aid of the fire companies 
was proved or may be fairly inferred in the cases of Nelson v. 
Belmont, Gregory v. Orrall, and The Roanoke. In Gregory vz. 
Orrall, the master and mate were both on shore, and the fire com- 
panies were summoned by some one; I assume that it was by the 
crew. Such summons is neither proved nor to be inferred in 
Nimick v. Holmes, or The Rapid Transit ; and what is more im- 
portant, no argument or question was made or suggested on this 
point in any case except in The Roanoke, where, as I have explained, 
it was used to meet a citation of the Massachusetts case. 

I ought to add that neither in the Massachusetts case nor any 
other has the mere fact of who spoke first been thought to raise a 
distinction upon which to hang a great injustice. No court ever 
could hold that. The distinction taken in the Massachusetts case 
and in Ralli v. Troup is that the municipal companies took control 
of the operations. It is intimated in the former case that the mas- 





1 3 Duer, 310; 21 N. Y. 36. 3 46 Fed. Rep. 297 ; 59 Fed. Rep. 161. 
2 8 Fed. Rep. 287. 4 52 Fed. Rep. 320. 
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ter might be supposed to direct the proceedings when only the 
single ship was in danger, but not when adjoining property was to 
be protected. In the Rallicase the municipal companies are said 
to act in all cases by virtue of their public authority. If this is 
‘ sound, and I think it is, every case in which fire companies have 
been employed and general average adjudged is an authority in 
| favor of my contention. 

. I cannot close this discussion, long as it has been, without con- 
sidering two points which are relied on in the decisions here 
reviewed. 

Mr. Justice Field, ina passage of his opinion which is quoted 
with approval in the majority opinion in Ralli v. Troup, says: 
“The distinction between a fire put out by the authority of the 
master, or other person in command, and one put out by public 
authority is, we think, sound. Whena ship has been brought toa 
wharf, so far as it had become subject to municipal control, if that 
control is exercised, we think that it stands no differently from any 
other property within the municipality over which the same control 
has been exercised ; and that the general maritime law does not 
cover the reciprocal right and objections of the parties to the mari- 
time adventure so far as the consequences of this control are con- 
cerned, but that they are to be determined by municipallaw.” By 
municipal law is here meant the law of things on land. I must 
confess my inability to follow this reasoning. That because there 
is no general average for damage to a house, there should be 
none for damage to a ship, if both are damaged by fire companies, 
does not seem to follow, any more than the converse, —that if a 
fire in a warehouse were extinguished by the fire-pumps of a ship, 
there should be a contribution. 

In the opinion of the Supreme Court a new point is introduced : 
That the sole object of the sacrifice must be the common good of 
the particular adventure ; and therefore, if the fire companies acted, 
or may be supposed to have acted, in part with a view to saving 
the spread of the fire to other property, there can be no claim for 
general average. 

If so, owners must be careful to instruct their masters not to 
indulge in any altruistic feelings in such cases. 

No point is better settled in the law, both civil and criminal, 
than that if the legal character of an act depends upon the motive 
with which it was done, and that motive is found to have existed, 
the case is made out, no matter how many other motives may 
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have moved the actor inthe samedirection. I have already shown 
that the motive of a fire company in pouring water upon a fire 
is to put out that fire. 

The law of general average does not, in my opinion, differ in 
this respect from the law applied in various ways to other sub- 
jects. The three cases cited by the court to establish a difference 
do not appear to have that effect. Two of them decide that 
strangers cannot be forced to contribute, as, for instance, if by 
cutting a cable the master saves his own ship, and thereby benefits 
another ship, he cannot claim contribution from the latter because 
it has no connection with the adventure of ship No. 1.? 

It would seem to follow that if strangers are not to contribute 
for a benefit conferred on them, the intent to benefit them must 
be wholly immaterial. These two cases seem to favor my view, if 
they have any bearing at all upon the question. 

The third case is The Mary.? In that case certain goods had 
been landed at a port of necessity, and were afterwards destroyed 
by fire. The evidence was that they were so much damaged that 
they must have been landed in any event ; and also that the exami- 
nation of the ship would have required them tobe landed. Judge 
Sprague held that the value of the burned goods was not to be 
brought into the adjustment. No question was made about the 
extraordinary expense of the unlading itself, and no doubt the 
adjusters charged this to general average. The decision simply 
was that the loss could not be considered to have been voluntarily 
incurred, as it was one which would have occurred in any event. 
I do not consider that any question of sole motive was present to 
the mind of the learned judge. At all events, the case does not 
support the proposition that if the landing of the goods had con- 
ferred some possible benefit on a stranger, but was otherwise a 
subject for contribution between the parties to the adventure, 
that contribution would not have been due. 

In a case in the House of Lords, ® where a ship was wrecked on 
the coast of France, and the shipowner sent an agent from Eng- 
land, who incurred large expenses in landing and dealing with the 
cargo, partly for the purpose of saving the freight, and partly for 





1 The John Perkins, 3 Ware, 89, and 21 Law Reporter, 87 ; The James P. Donald- 
son, 19 Fed. Rep. 264, The decision in this case is by Brown, J., who gives the 
dissenting opinion in Ralli v. Troup. 

2 1 Sprague, 17. 

8 Rose v. Bank of Australasia (1894), A. C. 687. 
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the general good of ship, freight, and cargo, and the trial judge 
had charged these expenses to general average, his judgment, which 
had been reversed by the Court of Appeal, was restored. No 
question of sole motive was raised in either court. 

Considering the underlying principle of general average, which 
is that he who receives the benefit should share the burden, and 
that this has been applied to many cases where neither the master 
nor any one connected with the command of the adventure has 
ordered the sacrifice, as in the instances of captors, passengers, 
seamen, money awarded for a recapture, and for saving a derelict, 
and that even where the master acts, it is often rather as one in 
authority than as an agent for the owner of the cargo, I cannot 
but conclude with Mr. Justice Brown that “ there is no distinction 
in principle between a sacrifice made by a master, and one made 
by authority of law, provided the common safety of the ship and 
cargo be the object of the action. ” 


J. Lowell. 
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POLLOCK vw. FARMERS’ LOAN AND_ TRUST 
COMPANY. 


W HEN a court of last resort not only overrules in effect three 

direct adjudications made by itself, but also refines away 
to the vanishing point two other of its decisions, and thereby 
cripples an important and necessary power and function of a 
coordinate branch of the government, and delivers an opinion in 
which is laid down a doctrine that is contrary to what has been 
accepted as law for nearly one hundred years, it is neither improper 
nor unprofessional carefully and earnestly to scrutinize that decision 
and the authorities and reasons upon which it is founded. Indeed, 
it is absolutely necessary to the science of jurisprudence and to 
the survival of correct legal principles that such a judgment should 
be subjected to analysis and to whatever criticism an examination 
of the reasons given for it may reasonably suggest. If it be dem- 
onstrably wrong, the consensus of opinion of the legal profession 
will in time work out the right. If it be demonstrably right, it 
will stand. As was said by Mr. Justice Gray and Judge Lowell on 
page 52 of their joint article, “ A Legal Review of the Case of Dred 
Scott,’ which first appeared in 20 Law Reporter, 61, under the title 
“ The Case of Dred Scott, ” and was afterwards printed in pamphlet 
form : — 


“We have freely exercised the right, which is allowed to every member 
of the profession, of controverting arguments and opinions advanced on 
any legal question by any individual, however distinguished by ability or 
position, so long as it is not judicially adjudged and settled. But upon 
the single point adjudicated, more deference is due to the deliberate 
judgment of the highest tribunal ot the country. As two judges, how- 
ever, and those not the least eminent, do not concur even in the judg- 
ment, we feel it to be our duty to examine the soundness of the positions 
upon which it rests. ” 


No case of recent times has occasioned so much discussion and 
notoriety as that of Pollock v. Farmers’ Loan and Trust Company, 
157 U. S. 429, and 158 U. S. 601, —the so called “Income Tax 
Case.” 

That cause was a bill in equity filed in the Circuit Court of the 
United States for the Southern District of New York by a citizen 
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of Massachusetts, a stockholder of shares of a value greater than 
five thousand dollars in the respondent company, which was a cor- 
poration organized under the laws of the State of New York, and 
having its usual place of business in the city of New York, and 
certain sums of its capital invested in real estate and in municipal 
bonds of the said city, and in other personal property. The bill 
charged that the respondent was about voluntarily to comply with 
the provisions of sections 27-371 of the Act of Congress of August 
27, 1894,? which it alleged were unconstitutional, null and void,’ 
and if the respondent did comply with said sections of the said 
Act of Congress, it would be exposed to a multiplicity of suits; 
and the prayer of the bill was that it might be adjudged and 
decreed that sections 27-37 of the Act of Congress of August 27, 
1894, were null and void; and that the respondent might be 
restrained from voluntarily complying with the provisions therein 
contained. 

The respondent demurred to the bill for want of equity. The 
demurrer was sustained by the Circuit Court, which allowed an 
appeal directly to the Supreme Court of the United States. 

Although it is nowhere so stated in the report of the case, the 
government of the United States was evidently allowed either to 
intervene or to be heard by the Court as an amicus curia. 

Upon the first hearing and argument it was adjudged by a 
majority of the Supreme Court that so far as these sections 
attempted to lay and collect a tax upon income derived from rents, 
they were unconstitutional, as laying a “direct tax”’ within the 
meaning of the Constitution without apportioning it ; and that also 
they were unconstitutional so far as they assumed to tax income 
derived from State and municipal bonds, as being a tax upon the 
instruments and govenmental functions of State governments, 





1 A most satisfactory summary of these sections will be found in 157 U. S. 434, 
which lack of space forbids reprinting here. 

2 28 Stat. 509, 553- 

8 Representatives and direct taxes shall be apportioned among the several States 
which may be included within this Union, according to their respective numbers. 
— United States Constitution, Art, 1., sect. 2,clause 3. 

The Congress shall have power to lay and collect taxes, duties, imposts, and 
excises, to pay the debts and provide for the common defence and general welfare 
of the United States; but all duties, imposts, and excises shall be uniform throughout 
the United States.— /d., sect. 8, clause 1. 

No capitation, or other direct tax shall be laid, unless in proportion to the census 
or enumeration hereinbefore directed to be taken.— Jd, sect. g, clause 4. 

No tax or duty shall be laid on articles exported from any State, — Jd, sect. 9, 
clause 5. 
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over which the United States have no authority or power of taxa- 
tion. The Court were equally divided upon the questions whether 
the act, being so far unconstitutional, was wholly invalidated ; 
whether as to the income from personal property as such, the act 
was unconstitutional as laying “direct taxes ” without apportioning 
them among the States ; and whether any part of the tax, if not 
considered as a “direct tax,” was invalid for want of uniformity.} 

A rehearing was applied for and granted before a full Court, 
whereupon it was further adjudged by a majority of the Court, 
adhering to the two points already decided, that the taxes levied 
without apportionment upon income derived from invested per- 
sonal property were also “ direct taxes,” and therefore unconstitu- 
tional, and that the said sections of the act being unconstitutional 
in these particulars were wholly invalid.” 

The grounds for the judgment of the Court are given in the 
two opinions delivered by the learned Chief Justice, and appear to 
be in brief as follows :— 

The equity of the bill is sustained because “ The jurisdiction 
of a court equity to prevent any threatened breach of trust in 
the misapplication or diversion of the funds of a corporation by 
illegal payments out of its capital or profits has been frequently 
sustained.” 2 No reference is made by the Chief Justice to Rev. 
Sts. § 3224, which provides that “no suit for the purpose of 
restraining the assessment or collection of any tax shall be main- 
tained in any court.” 

The constitutional questions involved are approached and 
decided from the historical point of view. ‘ It appears that prior 
to the adoption of the Constitution nearly all the States imposed 
a poll tax, taxes on land, on cattle of all kinds, and various kinds 
of personal property.” * The clause inthe Constitution regarding 
direct taxes was the result of a compromise between conflicting 
views, “resting on the doctrine that the right of representation 
ought to be conceded to every community on which a tax is to be 
imposed, but crystallizing it in such form as to allay jealousies in 
respect of the future balance of power; to reconcile conflicting 
views in respect of the enumeration of slaves ; and to remove the 
objection that, in adjusting a system of representation between the 
States, regard should be had to their relative wealth, since those 





1 157 U.S. 586. 2158 U. S. 637. 
§ Dodge v. Woolsey, 18 How. 331 ; Hawes v. Oakland, 104 U.S. 450; 157 U. S. 553 
* 157 U.S. 559. 











repoeeresanns 





POLLOCK v. FARMERS’ LOAN AND TRUST COMPANY. 201 


who were to be most heavily taxed ought to have a proportionate 
influence in the government. The compromise, in embracing the 
power of direct taxation, consisted not simply in including part 
of the slaves in the enumeration of population, but in providing 
that as between State and State such taxation should be propor- 
tioned to representation.” + It is then shown by various citations 
from the writings and speeches of members of the Constitutional 


Convention that it was expected that most of the revenue would ~ 


be derived from duties on imports, and that divers of them used 
language in regard to the phrase “direct taxes” which would 
include direct taxes on personal property. The debate on the Act 
of June 5, 1794,” which placed a tax upon carriages, is referred to, 
and reference is also made to Madison’s opinion that that act 
was unconstitutional, and more weight seems to be given to Mr. 
Madison’s opinion than to that of the Supreme Court in Hylton 
v. United States,*? which held that act to be constitutional, and no 
allusion is made to the fact that Madison apparently changed his 
opinion as to the constitutionality of such acts, since, when Presi- 
dent, he signed several bills of like import.* 

The learned Chief Justice, after citing all the acts of Congress 
which have levied either direct taxes or income taxes, asserts that 
all of them were passed as war measures.® He then discusses the 
four cases of Pacific Insurance Co. v. Soule,* Veazie Bank v. 
Fenno,’ Scholey v. Rew,® Springer v. United States, and holds 
them to be either not in point or else not to be controlling. He 
then says that a tax upon the income derived from real estate is 
a tax upon real estate, because as Lord Coke says, “‘ What is the 
land but the profits thereof?’ And therefore that the tax upon 
income derived from rents and real estate is a tax upon land, and 
that a tax upon land is a “direct tax ” within the meaning of the 
Constitution, and unconstitutional because not apportioned. 

The logical result of this was extended upon the rehearing to 
income derived from personal property," because “it would seem 
[to be] beyond reasonable question that direct taxation, taking the 
place as it did of requisitions, was purposely restrained to apportion- 
ment according to representation, in order that the former system 








2 959 U. S. 563. 7 8 Wall. 5 33- 
3 ; Stat. 373. 8 23 Wall. 331. 
8 3 Dall. 171; 157 U.S. 569, e¢ seg. °% 102 U.S. 586. 
4 158 U. S. 649. 10 Co, Lit. 4 b. 
5 157 U.S. 572 & 573. 1 158 U.S. 618. 
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as to ratio might be retained, while the mode of collection was 
changed.” ! “The reasons for the clauses of the Constitution in 
respect of direct taxation are not far toseek. The States, respect- 
ively, possessed plenary powers of taxation. They could tax the 
property of their citizens in such manner and to such extent as 
they saw fit; they had unrestricted powers. . . . They gave up the 
great sources of revenue derived from commerce ; they retained 
the concurrent power or [of] levying excises, and duties if covering 
anything other than excises ; but in respect of them the range of 
taxation was narrowed by the power granted over interstate com- 
merce, and by the danger of being put at disadvantage in dealing 
with excises on manufactures. They retained the power of direct 
taxation, and to that they looked as their chief resource ; but even 
in respect of that, they granted the concurrent power, and if the 
tax were placed by both governments on the same subject, the 
claim of the United States had preference. Therefore, they did 
not grant the power of direct taxation without regard to their own 
condition and resources as States.”2 “The founders anticipated 
that the expenditures of the States, their counties, cities, and 
towns, would chiefly be met by direct taxation on accumulated 
property, while they expected that those of the Federal govern- 
ment would be for the most part met by indirect taxes. And in 
order that the power of direct taxation by the general government 
should not be exercised, except on necessity ; and, when the neces- 
sity arose, should be so exercised as to leave the States at liberty 
to discharge their respective obligations, and should not be so 
exercised, unfairly and discriminatingly, as to particular States or 
otherwise, bya mere majority vote, possibly of those whose con- 
stituents were intentionally not subjected to any part of the 
burden, the qualified grant was made.” ? “ We find it impossible to 
hold that a fundamental requisition, deemed so important as to be 
enforced by two provisions, one affirmative and one negative, can 
be refined away by forced distinctions between that which gives 
value to property, and the property itself. Nor can we perceive 
any ground why the same reasoning does not apply to capital in 
personalty held for the purpose of income or ordinarily yielding 
income, and to the income therefrom.” * ‘ Nor are we impressed 
with the contention that, because in the four instances in which 





1 158 U.S. 619. 3 158 U. S. 621. 
2 158 U. S. 620. * 158 U. S. 628. 
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the power of direct taxation has been exercised, Congress did 
not see fit, for reasons of expediency, to levy a tax upon person- 
alty, this amounts to such a practical construction of the Consti- 
tution that the power did not exist, that we must regard ourselves 
bound by it.” 1 And the further argument is insisted upon by 
the learned Chief Justice, that, if a tax upon the income derived 
from municipal bonds is unconstitutional because it is a tax on 
the power of the States, the tax upon all incomes derived from 
invested properties must also be unconstitutional, because it is 
a ‘direct tax” upon the sources from which the income is derived, 
and is not apportioned. ? 

It is to be noted that in both the elaborate opinions delivered by 
the Chief Justice no case is cited by him in support of the conclu- 
sion of the Court. For it is to be observed that the three English 
cases, Attorney-General 7. Queen Insurance Co.,® Attorney-Gen- 
eral v. Reed,t and Bank of Toronto v. Lambe, cited to the point 
that an income tax is a “direct tax,” are hardly apposite.® In the 
first place, only the last one lays down the doctrine contended for, 
and that was apparently a self evident proposition, for the tax 
under consideration in that case was levied upon certain businesses 
by an act which professed to levy “certain direct taxes.” The 
taxes under consideration in the first two cases were held zo? to 
be direct. In the second place, the question at bar was not what 
was or was not actually a direct tax, but what was a “direct tax”’ 
within the meaning of the Constitution of the United States. 
Furthermore, the assertion may be safely made that no case can 
be cited in support of the conclusion of the majority of the Court. 

In regard to the question of the jurisdiction of a court of equity 
to entertain such a bill as this, there could be, of course, no ques- 
tion, if it were not for Rev. Sts. § 3224, above referred to. That 
part of the opinion of the Court which deals with this point cannot 
be criticized or answered better or more forcibly than is done by 
Mr. Justice White in his remarkably lucid, logical and powerful 
dissenting opinion: ‘“ Neither of these authorities [v7zs.: Dodge v. 
Woolsey, 18 How. 331; Hawes v. Oakland, 104 U. S. 450], I 
submit, is in point. In Dodge v. Woolsey, the main question at 
issue was the validity of a State tax, and that case did not involve 
the Act of Congress to which I have referred [vzz.: Rev. Sts. 





1158,U. S. 629. £10 App. Cas. 141. 
7158 U. S. 630. 5 12 App. Cas. 575. 
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§ 3224, Stat. 1867]. Hawes v. Oakland was a controversy between 
a stockholder and a corporation, and had no reference whatever to 
taxation.” ! ‘*The decision here is, that this court will allow, on 
the theory of equitable right, a remedy expressly forbidden by the 
statutes of the United States.” ? 

There can be no question as to the unconstitutionality of the 
tax upon the income derived from State and municipal bonds or 
upon the salaries of State or municipal officers. One sovereignty 
has no power of taxation on or over the instruments of government 
of another ; and there was no controversy or difference, and there 
can be none, as to this, or as to the lack of power in the States to 
burden with taxation the instrumentalities of interstate or foreign 
commerce.’ But the argument deduced from this in the opinion 
of the Court, to the effeot that, if such taxation is unlawful because 
it creates a burden upon a subject over which there is no right or 
power of taxation, it must be direct taxation, and therefore the 
tax upon all incomes derived from invested properties must also 
be ‘direct’ and unconstitutional because not apportioned among 
the several States, is fallacious ; indeed, it is doubly fallacious. In 
the first place, the attempted taxation of the instruments of gov- 
ernment of another sovereignty, or the attempted placing of a bur- 
den by a State upon the instrumentalities of interstate or foreign 
commerce, has never been held to be direct taxation. That ques- 
tion could not possibly arise, for it is sufficient to make the tax in- 
valid, if azy burden, howsoever remote, is imposed. In the second 
place, it is one thing to hold that where there is no right of taxation 
at all, as in the case of one government taxing the instrumentalities 
of another sovereignty, any tax, however indirect, upon any money 
or property derived in any way from the legitimate exercise of 
those governmental functions is a burden upon them; and it is 
quite another thing to hold that, given the power and right to lay 
taxes upon certain subjects in certain ways, a tax is unconstitu- 
tional because it lays a burden indirectly, which it could not lay 
directly except bya different method.’ There can be no question 
that the government of the United States has the power and the 
right to lay and collect taxes in some way upon all the property 
within its jurisdiction and subject to its sovereignty, and no valid 


1157 U.S. 609. 2157 U.S. 611, 
3157 U. S. 646; 158 U. S. 630; 158 U. S. 665, 
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argument can be deduced against this right from an unsuccessful 
attempt to collect a tax upon a subject beyond its sovereignty. 
The question is not whether any burden can be placed upon land 
or other property by taxes levied by the rule of uniformity, but 
whether such burden be “direct taxation” or not within the meaning 
of the Constitution. Indeed, Mr. Justice Brown, in his dissenting 
opinion, after admitting that ‘“atax upon the rents or income of 
real estate is a tax upon the land itself,’ — a proposition which, it 
is submitted, is not true, — goes on to say: “ But this does not 
cover the whole question. To bring the tax within the rule of 
apportionment, it must not only be a tax upon land, but it must be 
a direct tax upon land. . . . It does not follow . . . that every tax 
upon land is a direct tax. . . . It seems to me that it could hardly 
be seriously claimed that a tax upon the crops and cattle of the 
farmer, or the coal and iron of the miner, though levied upon the 
property while it remained upon the land, was a direct tax upon 
the land. A tax upon the rent of land in my opinion falls within 
the same category. ... While... it is a tax upon land, it is a 
direct tax only upon one of the many profits of land.”? It is evi- 
dent that the argument of the learned Chief Justice proves too 
much, for it proves that any tax levied upon any property or upon 
any proceeds of property isa “direct tax,” and therefore cannot be 
levied by the United States except by the rule of apportionment. 

The argument based upon Lord Coke’s statement to the effect. 
that land is nothing but the profits thereof :? that a tax on rents is 
a “direct tax” upon the land, is, it is submitted with all deference, a 
complete zon sequitur. For here the tax was upon rents already 
received, and no one can contend that the gift or sale or devise of 
such would pass the land itself, as a general conveyance or devise 
of all rents does. Even where there is a limited gift of rents, it 
does not pass the Jand,? and it is well settled that a tax upon rents 
and a tax upon the land itself are not double taxation.* Besides, 
a tax upon the income derived from land or upon its beneficial use 
is by no means analogous toa grant ofthe entire beneficial use. 
The one is a yearly and transient levy, the other is a grant of all 
interest in the land. 





' 158 U. S. 692. 

2 Co. Lit. 4 b. ; 157 U. S. 580. 

3 Fox v. Phelps,17 Wend. 393; 157 U. S. §89-590; 157 U.S, 646; 158 U. S. 667; 
158 U.S. 692, 

# 158 U. S. 702. 








206 HARVARD LAW REVIEW. 


With regard to the historical argument in support of the judg- 
ment of the Court, besides the passages already quoted verbatim 
and others summarized as indicative of the historical material 
cited and relied upon by the learned Chief Justice, the following 
is his own summary of the results of his elaborate historical 
researches: “From the foregoing it is apparent: 1. That the 
distinction between direct and indirect taxation was well under- 
stood by the framers of the Constitution and those who adopted 
it. 2. That under the State systems of taxation all taxes on real 
estate or personal property or the rents or income thereof were 
regarded as direct taxes. 3. That the rules of apportionment and 
of uniformity were adopted in view of that distinction and those 
systems. 4. That whether the tax on carriages was direct or 
indirect was disputed, but the tax was sustained as a tax on the 
use and an excise. 5. That the original expectation was that the 
power of direct taxation would be exercised only in extraordinary 
exigencies, and down to August 15, 1894, this expectation has 
been realized.” ! 

In regard to number five of this category of propositions it may 
be enough to say that it is scarcely an argument. Given the 
power of Congress to lay and collect a general income tax, no 
court can stipulate the time when that power shall or can be 
exercised. That is solely a question of expediency to be solved 
and determined by Congress alone. Moreover, it is conceived 
that if Congress has no power to levy certain taxes except in 
certain ways in ordinary times of peace, it has no power to levy 
them in other ways in time of war, and so nothing is gained by 
the fact insisted upon by the learned Chief Justice that all the 
prior income and direct taxes, which have been levied by Con- 
gress according tothe rule of uniformity, were war measures.” 

With number four of the above heads no quarrel can be had. 
Number three depends solely upon the validity of numbers one 
and two, and is a corollary to them. 

If the question were not fundamental, lying at the very root of 
the whole subject, it would perhaps be enough to cite a sentence 
from the opinion of the Chief Justice, found ten pages prior to 
that upon which is contained proposition one, in answer thereto. 
The Chief Justice writes: “Mr. Madison records: ‘Mr. King 





1 157 U. S. 573. 8 157 U. S. 563. 
2 157 U.S. 572, 573, 583; 158 U.S. 621; 158 U.S. 677. 
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asked what was the precise meaning of direct taxation. No one 
answered.’”’ Furthermore, it most. definitely appears that no one 
then knew what the term “direct taxes” actually meant. No 
two of the members of the Constitutional Convention and statesmen 
of that time gave the words the same interpretation. And it can 
confidently be affirmed, with all deference, that no one has ever 
known or does now know with certainty all that the term implies. 
The Supreme Court of the United States on May 20, 1895, stood 
divided upon the question five to four. 

But the question is deeper than this, and cannot be thus cava- 
lierly disposed of. 

It seems to me that nothing is gained by the elaborate and 
exhaustive researches which have been made into the debates and 
writings in regard to the clauses relating to taxation in the Con- 
stitution.2, These researches have only proved that some men 
held one opinion in regard to the meaning of “ direct taxes,” and 
some another, and that some changed their opinion. It is not of 
very great importance that James Madison believed that the Car- 
riage Tax Act of 1794 was unconstitutional, and that later, when 
President of the United States, he signed bills passed by Congress 
which provided for the exaction of the same kind of taxes.? But, 
if it be important, as the majority of the Supreme Court seem to 
think, the facts as to Mr. Madison’s opinion and change of opinion 
certainly strengthen the argument for the constitutionality of the 
income tax. It isa man’s final opinion that is of the greatest 
weight, as it is a court’s, especially when the man and the court 
have overruled their former judgments. - 

Every one knows, who knows anything at all about our consti- 
tutional history and constitutional law, the facts and considerations 
and conditions which led to the framing and adoption of our Con- 
stitution. It would be idle to reiterate them here. In the light 
of those circumstances the Constitution is to be construed, and in 
the light of those alone. All the arguments and citations were 
before the Supreme Court of the United States in Springer v. 
United States,* which were presented to it in the case under dis- 
cussion,° but did not appear to be of any great weight to the then 
members of the Court. Indeed, it is submitted, with the greatest 
deference, that the weight given to Madison’s original opinion 





1157 U.S. 559, 562, 563, 565-572; 158 U.S. 620, 622-629; 158 U.S. 649. 
2158 U.S 699. * 102 U.S. 586. 
3158 U.S. 649. 5 157 U.S. 636. 
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by the present learned Chief Justice of the United States is due to 
the fact that it has unfortunately escaped his notice that Madison’s 
final opinion was in favor of the constitutionality of such acts as 
the Carriage Tax Act. And it is further conceived, with the 
greatest deference, that too much weight was given to the learned 
and brilliant brief of Alexander Hamilton, who appeared for the 
United States in Hylton v. United States.1_ He was Secretary of 
the Treasury when the Carriage Tax Bill was passed, and his brief 
and argument in support of that act, by making a limited conten- 
tion, ought not to be taken as his whole opinion. But even in that 
brief he says, as quoted by Mr. Chief Justice Fuller: “The fol- 
lowing are presumed to be the only direct taxes: Capitation or 
poll taxes, taxes on lands and buildings, general assessments, 
whether on the whole property of individuals or on their whole 
real or personal estate.”* Thus evidently meaning that a tax to 
be “ direct” must be levied upon the whole real or personal prop- 
erty of all the inhabitants. 

Provision is made in the Constitution for the levy and collection 
of all kinds of taxes known at the time of the making and adoption 
of that instrument. _Excises, imposts, duties, capitation and direct 
taxes are all authorized ¢o nomine, and provision made for their 
assessment. If it be true that there are direct taxes which may 
be levied under the Constitution uniformly and xot by apportion- 
ment, it is apparent that the term “direct taxes”’ in that instru- 
ment must have a limited and special meaning. Now, besides 
capitation taxes, which necessarily are direct, and which by the 
terms of the Constitution are to be levied by the rule of apportion- 
ment, if there ever was a direct tax, it was the carriage tax, the con- 
stitutionality of which was supported in Hylton v. United States,® 
and the succession tax levied by the Act of June 30, 1864,* and 
supported in Scholey v. Rew,° both of which were levied under the 
rule of uniformity. It is begging the question utterly to call them 
excises. Indeed, the remark of the learned Chief Justice in Pollock 
v. Farmers’ Loan & Trust Co., that “what was decided in the 
Hylton case was, then, that a tax on carriages was an excise, and, 
therefore, an indirect tax, ” is, it is submitted, totally unintelligible, 
unless it is meant thereby that the carriage tax was not a “ direct 
tax’ within the meaning of the Constitution.® 


” 





1 3 Dall. 171. * 13 Stat. 287; 14 Stat. 140, 141. 
2 7 Hamilton’s Works (Lodge’s ed.), 332; 157 U.S. 572. 523 Wall. 331. 
3 3 Dall, 171. 6 158 U.S. 627. 
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The question therefore arises what is the limited meaning of the 
words in the Constitution ? 

It seems apparent on the face of the Constitution that the framers 
of it meant to indicate specifically all the different methods and 
forms of taxation, and to prescribe the manner in which each should 
be collected. Excises have been levied and collected according to 
the rule of uniformity, regardless of the fact that they were also 
direct taxes. It is strange that the form of direct taxation which 
was then most common and best known—namely, taxation of land 
—should not have been named orreferred to. Indeed, it seems to 
have been almost the only subject of direct taxation by the States.? 
It is hardly possible that it could have escaped the attention of 
the Constitutional Convention, and it is conceded upon all hands 
that a direct tax upon land must be apportioned. If it be true, 
as is stated by Mr. Chief Justice Chase in Veazie Bank v. 
Fenno,? that in many, if not all, of the Southern States slaves 
were considered and held to be real property,’ it follows that 
direct taxes on slaves would have to be apportioned. If there 
be validity in this suggestion, which seems to have escaped the 
notice of the learned counsel who argued the cause, and of all the 
members of the Court, we find again in this curious provision with 
regard to “direct taxes ’’’ the evasion of the Constitution as to 
slavery. But, if this be not so, and slaves were considered to be 
personalty, as seems to have been the case in the five original slave 
States, except Virginia,‘ still slaves are denominated as “ persons ”’ 
in the Constitution, and as such are clearly subject to capitation 
taxes, Veazie Bank v. Fenno, ® which must also be apportioned. 
Indeed, no tax upon slaves is conceivable that is not a capitation 
tax, unless it be a license tax. And this suggestion is borne out 
strikingly by the early statutes of the United States, which levied 





' 158 U. S. 686 ; 158 U.S. 699 ; 158 U.S. 701, 7158 U. S. 650. 

28 Wall. 533, 543. 

4 [| am indebted for the greater part of the material for this note to Mr. James 
Parker Hall. 

* Slaves were made real property in Virginia by Stat. 1705, c.23,§ 1. 3 Hen. 333. 
See also Stat. 1727, c. 11, § 3. 4 Hen. 222. Slaves were declared to be personal- 
property in South Carolina by Stat. 1740; 3S.C. Stat. at Large, 568; and in Georgia by 
Stat. 1770, c. 203, § 1; Dig. Laws of Georgia, 163. Apparently there was no legisla- 
tion on the subject in Maryland or North Carolina, at least neither Mr. Hall nor I 
have been able to find any. While there is no direct adjudication upon the point in 
either of these two latter States, the cases seem to assume that slaves were chattels. 
See 1 Hurd’s Law of Freedom and Bondage, chap. vi., p. 222. 

5 8 Wall. 533, 543- 

28 
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direct taxes upon real property and slaves, and apportioned them 
among the several States.!_ These statutes, therefore, cannot be 
considered as sustaining the doctrine that a direct tax upon per- 
sonalty must be apportioned. 

It seems, therefore, if either of the suggestions which I have made 
be valid, that the terms “ direct taxes” in the Constitution means 
only what it has been considered to mean for nearly one hundred 
years ; namely, adirect tax upon real estate only. But even if this 
is not so, still the term must mean direct taxes, and it need not be, 
and it ought not to be, admitted that the taxes levied by sects. 27-37 
of the Act of Congress of August 27, 1894, are direct taxes in any 
sense, either upon land or any invested property. As is said by 
Mr. Justice White: “ The point involved is whether a tax on net 
income, when such income is made up by aggregating all sources 
of revenue and deducting repairs, insurance, losses in business, 
exemptions, etc., becomes to the extent to which real estate 
revenues may have entered into the gross income, a direct tax on 
the landitself. In other words, does that which reaches an income, 
and thereby reaches rentals indirectly, and reaches the land by 
a double indirection, amount to direct levy on the land itself ?” 2 
It is submitted that this is an absolutely unanswerable argument, 
and yet it is nothing but a plain statement of fact ; and the same 
argument applies to the taxon income derived from personalty. 
The questicn is not whether Congress can or cannot levy a tax 
upon personalty, as it is stated to be in the opinion of the majority 
of the Court, ® but whether Congress must apportion a direct tax 
levied upon personalty. No one contends or believes that the 
United States cannot tax personal property directly in some way. 

It is not true that Congress has hitherto neglected to exercise its 
right of taxation on personal property, as seems to be intimated by 
the learned Chief Justice.* Beside the Carriage Tax Act of June 
5, 1794, direct taxes on personal property were levied by the rule 
of uniformity by the Act of January 18, 1815, c. 22, 3 Stat. 180, by 
which duties were imposed upon (among other articles ) pig-iron, 
hats, caps, and umbrellas, manufactured or made for sale within 
the United States. By the Acts of July 1, 1862, c. 119, 12 Stat. 432, 
473; June 30, 1864, c. 173, 13 Stat. 223, 281; March 3, 1865, c. 78 





1 Acts of July 14, 1798,¢. 75, 1 Stat. 597 ; August 2, 1813, c. 37, 3 Stat. 53; Janu- 
ary 9, 1815, Cc, 21, 3 Stat. 164; March 5, 1816, c, 24, 3 Stat. 255. 

2157 U. S. 645. 

8158 U. S. 629. #158 U.S. 629. 
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13 Stat. 469, 479; March Io, 1866, c. 15, 14 Stat. 4, 5; March 2, 
1867, c. 169, 14 Stat. 471, 480; July 14, 1870, c. 255, 16 Stat. 256; 
taxes were imposed upon incomes whether derived from any kind 
of property, rents, interest or from any source whatever, and levied 
by the rule of wntformity 

The cases of Hylton v. United States,? Pacific Insurance Co. v. 
Soule,® Veazie Bank v. Fenno,* Scholey v. Rew, Springer v. United 
States,® have been so elaborately discussed in the opinions of the 
majority and minority of the Supreme Court that no useful purpose 
would be served by reiterating an analysis of them here Suffice it 
to say, that Pollock v. Farmers’ Loan & Trust Co. at the very least . 
is utterly inconsistent with the reasoning of Scholey v. Rew as to 
the tax upon income derived from rentals, and Hylton v. United 
States and Springer v. United States as to the tax on income 
derived from personal property. 

If the views of the minority of the Justices of the Supreme Court 
of the United States in Pollock v. Farmers’ Loan & Trust Co. should 
in the end prevail, it would not be the first instance within very 
recent times of such an event, when the majority of the Court have 
overruled a line of decisions upon a question of constitutional law, 
which had been considered as settling the point. Plumley v. 
Massachusetts ‘ in effect overrules Leisy v. Hardin.® 

Francis R. Fones. 








1158 U. S. 651; see also 157 U. S, 626, 5 23 Wall. 331. 
2 3 Dall, 171, | 6 102 U. S. 586, 
3 7 Wall. 433. 7 155 U.S. 461. 
48 Wall. 533. 8 135 U.S. 100. 
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THE Law ScHoot.— The year starts with some changes in the curricu- 
lum. Professor Langdell has discontinued his course upon Suretyship 
and Mortgage, and in its place a course on Suretyship will be given under 
Professor Ames, who, in turn, has given up his course on Quasi-Con- 
tracts. ‘The half-course, Contracts II. has been merged into the former 
course on Quasi-Contracts, and both will now be given together as 
one course under Professor Wambaugh. Professor Beale has undertaken 
the course on International Law in the college, and some other changes 
of minor importance have been made. 


The returns now at hand showa proportionally unprecedented in- 
crease in the numbers of the school. Full statistics will be given in the 
December number. 





THE NEw QUINQUENNIAL CaTaLoGUE.—Those members of the Har- 
vard Law School Association who were present at the Langdell Anniver- 
sary celebration in June were each made the recipient of the new cata- 
logue, and any members who have not as yet received a copy should apply 
for one at once to the librarian. The catalogue accounts for 6,210 past 
and present members of the school, as against 5,470 in the last quinquen- 
nial. A complete geographical list of living graduates is introduced for 
the first time, affording ready reference to the body of Harvard Law 
School men in every part of the country. As this book supersedes the 
previous catalogues of the Law Schoo] Association, the names of its mem- 
bers appear in the geographical list in small capitals. The catalogue is 
put forth as the joint work of the Association and of the School, but the 
greater portion of the labor fell upon the librarian; and it was in appre- 
ciative recognition of this fact that Mr. Arnold was unanimously elected 
to honorary membership at the last annual meeting. The preparation 
of a work of this kind involves an enormous amount of labor, and the 


whole body of our graduates is to be congratulated upon its successful 
completion. 
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An Acent’s AuTHoriry BY Necessiry.—In 8 HARvAaRD Law ReEviEw, 
496, a note occurs on the subject of an agent’s authority by necessity, 
based on the case of Gwelliamv. Twist,11 The Times, L. R. 205. This 
case has subsequently been reversed, but on grounds which in no wise 
impugn the propositions of law laid down in the lower court, the ratio 
decitdendt being that the facts of the particular case did not raise the 
question of necessity atall. See Gwilliam vy, Twist,11 The Times, 
L. R. 415. 





THE INCONSISTENCIES OF THE Law oF GirTts.— The May-June number 
of the American Law Review, has an interesting article by C. B. Labatt, 
Esq., of the New York bar, on the inconsistencies of the law of gifts. 
The writer deplores the wide difference between the present rule at com- 
mon law which makes delivery or a deed essential, in a gift of the legal 
title, and the rule of equity which makes a gratuitous declaration of trust 
sufficient, in a gift of the equitable interest. He suggests that this rule 
of equity may have had its origin in an enactment of Justinian, and is of 
opinion that its utter inconsistency with the rule at common law is to 
be explained only by the peculiar historical position of the Court of 
Chancery. 

One is rather puzzled at this because it omits all mention of the case 
of Ex parie Pye (18 Ves. 140), and seems to assume that the present 
rule regarding declarations of trust is as old as the Court of Chancery 
itself. But surely the rule before the decision in Ax parte Pye was, and 
for three centuries had been, against the validity of a gratuitous declara- 
tion of trust. In Doctor and Student, in the first part of the sixteenth 
century, it was taken for law that while a man could, for no considera- 
tion, transfer his equitable interest in property of which another was 
trustee, he could not, without consideration, grant an equitable interest 
in his own property, by deciaring himself a trustee. In the one case the 
transaction between donee and donor was complete. The donee asked 
the aid of equity, not against the donor, but against the trustee, and as 
the trustee had received something, equity compelled him to account 
for it. In the other, the donee asked the aid of equity to complete the 
promised gift of the donor. ‘The donor had received nothing, and equity 
declined to interfere. (Doctor and Student, Dialogue II., chap. 22, 23.) 
The rule was perfectly consistent, and at the beginning of the nineteenth 
century was still taken to be good sense and good law. Sloane v. Cado- 
gan (Sugden, 3 Vend. & Pur., roth ed., App. 66). Three years after this 
case, in 1811, Lord Eldon, the most conservative of Chanceliors, made, 
in Hx parte Pye, the famous decision which first(gave effect to gratuitous 
declarations of trust, and involved the law in htc inconsistencies. 
Thus the difficulty in the law of gifts, so far as the rules of equity are 
responsible for it, is not yet one hundred years old. 

Mr. Labatt thinks it improbable that in these rationalizing days, this 
branch of law can remain unchanged, and he predicts that the change, 
when made, will be a compromise, which, while “ prohibiting merely 
informal gifts,” will mitigate the “stern and unbending rule of the com- 
mon law by permitting certain evidential facts to stand as an adequate 
substitute for delivery.” Perhaps a simpler remedy —if it is necessary 
to have a remedy — would be to abolish by statute the doctrine of Ax 
parte Pye. That would restore the doctrine of equity to its former satis- 
factory condition, put an end to the inconsistency of which Mr. Labatt 
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complains, and leave untouched the rule at common law which after the 
half-century of conflict (if one may borrow the expression) following 
Irons v. Smalipiece (3 B. & Ald. 551) is, there is reason to hope, at last 
settled. 





THe VALUE oF Honest Intentions. In Wash v. Minnesota Title & 
Insurance Co. (40 N. E. R. 1039), an action of deceit, a majority of the 
Supreme Judicial Court of Massachusetts decided that a defendant who 
had written a letter reasonably to be understood as warranting a title, 
might show that the letter was intended to convey another meaning. In 
this opinion the majority follows Derry v. Peek, 14 App. Cas. 337 (noted 
in 3 Harvarp Law REVIEW, 231). Field, C. J.,and Holmes, J., dissented, 
arguing, as does Sir Frederick Pollock in 5 Law Quar. Rev. 410, that a 
man should be bound by a reasonable interpretation of his words when 
he knows others will act upon them. Though not cited by the Court, a 
dictum in Litchfield v. Hutchinson, 117 Mass. 195, also appears to sup- 
port this view. 

There seems little doubt that the decision of the majority is right on 
historical grounds, but whether it is in thorough touch with the trend 
of the law, is a dubious question. The present tendency certainly seems 
to be in favor of requiring moral fraud for deceit, on the ground that it 
is hard to subject the honest giver of gratuitous information to the de- 
termination of the jury as to its good sense; yet in the case of a gratu- 
itous bailee more than mere honesty is required, and the two cases are 
not easily distinguishable. The ground of the decision, therefore, prob- 
ably lies as much as anywhere in the greater hesitation of the courts to 
give security to the seeker of information than to the possessor of 
property rights. 





RETREATING TO THE WALL.— Beard v. United States, 15 Sup. Ct. Rep. 
962, is a recent case which has perhaps attracted more attention than its 
actual decision warrants. The defendant was feloniously assailed and 
killed his man without “retreating to the wall.” The substance of the 
charge in the court below was that if he could have avoided taking life 
by getting out of the way, he was guilty of manslaughter. On error, this 
charge, which takes no account of what may have reasonably appeared 
necessary to the prisoner at the time of the killing, was very naturally 
held erroneous by the Supreme Court, and the judgment reversed. 

On the facts of the case the decision seems unexceptionable ; namely, 
that when a man is murderously assaulted, he need not pause and specu- 
late as to whether retreat would be safe and expedient, but is entitled to 
meet the attack with such force as he honestly believes, and has reason- 
able ground to believe, is necessary to save his life or protect himself 
from serious injury. It is the dcta in Mr. Justice Harlan’s opinion, how- 
ever, which, although quite unnecessary to the decision, have attracted 
such wide attention. Their general purport is that in case of a felonious 
assault the doctrine of retreating to the wall does not apply. On this 
point the Court shows a leaning toward the view held by Bishop and 
Wharton and other dissenters from the old doctrine of the common law. 
Nevertheless, the earlier view, supported by equal authority, seerns more 
consistent with principle. Resistance to an assault, where life is not 
involved, may be allowed in kind; but killing to prevent a felony, in this 
as in other cases, should be justifiable only where no other reasonable 
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means of prevention is apparent. Though the assailant is a criminal, it 
is not the province of his intended victim to mete out punishment. His 
right is merely that of self-defence, and if retreat is an apparently 
reasonable means of exerting that right, then the sanctity of human life 
should be respected. 





A QUESTION OF JURISPRUDENCE.—— While the careful demarcation of 
the regions of contract and tort is generally regarded as a mere scholas- 
ticism, it has in England — owing to the County Courts Act of 1846, 
which taxes costs differently as the action is “founded on contract or 
tort” — become a living issue. The essential element of contract being 
the comsensus, and that of tort the universal duty to refrain from injury, 
the question arises in which category shall a duty to act, imposed by 
law, such as the carrier’s obligation to receive and carry safely, be placed. 
Clearly itis neither a tort, a duty to refrain, nor a contract, a voluntary 
obligation, but an entirely different thing, a legal duty, —a relation which 
has found no expression in the forms of action, and must, therefore, be 
dealt with as either a contract or tort. In this country legal duties have 
been treated, generally, as torts (Ames v. Ay., 117 Mass. 541), while in 
England the authorities have differed widely, some regarding cases of 
this character as founded on contract, others, the most recent cases, 
as founded on tort, ‘‘ the view which prevails in all the earlier authorities, 
and which underlay the action of assumpsit itself” (11 L. Q. R. 214). 
In the two latest cases on the subject, Zaylorv. M., S. & L. Ry. ’95 
1 Q. B. 134, 64.L. J. Q, B. 6 (commented onin 8 Harvarp Law REvIEw, 
290), and Aed/y vy. Met. Ry. ’95, 1 Q. B. 944, the Court of Appeal has 
maintained the latter view and has arrived at the result that an action 
against a railroad company for an injury received, is, whether a contract 
exist or not, one founded on tort, within the meaning of the County 
Courts Act. In the former case, the negligence was 4 positive misfeas- 
ance, in the latter, a mere omission, so that a very wide field is covered 
by these two decisions. 

If they are to stand as law, a very radical change will, probably, ensue. 
The case of Alton v. Midland Ry. Co. 19 C. B. N.S. 213, deciding that 
a master cannot recover for loss of a servant’s services, caused by the 
negligence of a railway company, when the contract of carriage is with 
the servant, —a case already tottering (Pollock on Torts, 446-447),— 
must now be considered as overruled; and a surprisingly large num- 
ber of old cases, involving important points, will probably be unable to 
bear examination in the light of these decisions. The effect will not 
be confined to the subject of jurisprudence merely, but will have a great 
influence throughout the whole field of substantive law. Its theoretic 
correctness, on the other hand, may, perhaps, be doubted. There are 
certainly high authorities who oppose this view (Holland, Jurisprudence, 
223-224), although it seems, after all, to be the better one. A legal duty 
resembles a tort very much, except that one is affirmative and the other 
negative ; while between a contract, whose very essence is a voluntary 
personal relation, and a legal duty, an obligation forced on a party 
against his will, there is little in common. Granting this, a farther prob- 
lem remains, how to treat those situations in which, presupposing a pre- 
vious relation founded on contract, the parties find themselves under 
duties imposed by law practically similar to those which they have con- 
tracted to perform, as in ordinary bailment. This is not, perhaps, to be 
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considered as settled by these two cases, although it is believed that a 
similar decision would be equally satisfactory. 





INNKEEPER’S LIEN. — The recent case of Robins & Co. v. Gray, in the 
English Court of Appeal, according to the report in 11 Zhe Zimes, L. R. 
569, brings up an interesting point. A commercial traveller did not pay 
his hotel bill, and the proprietor set up a lien on certain articles in his 
custody, although he had known all along that they were the property of 
the salesman’s employer. The court held that, as the innkeeper was 
bound to receive the articles, regardless of whose they were, he was en- 
titled to his lien, notwithstanding his private knowledge of the ownership. 
Lord Esher’s opinion is refreshing. Whether agreeing with his conclu- 
sion or not, all will welcome so clear and straightforward a treatment of 
a subject which has often been handled vaguely and unsatisfactorily. 

The statement in the opinion that the decision represents what has 
been the undisputed law for centuries seems rather broad. The judges 
who decided Broadwood y. Granara, 10 Exch. 417, and Lhrefally. Bor- 
wick, L. R. 7 Q. B. 711, for instance, apparently had a contrary principle 
in mind. And Wharton, in his book on Innkeepers, page 119, makes the 
unqualified assertion that the innkeeper has no lien on goods he knows 
are not the property of the guest. That this view has often been taken 
in America, too, is shown by such cases as Cook v. Kane, 13 Oreg. 482, 
and Covington v. Newberger, 99 N.C. 523. However, the doctrine of 
the case under discussion seems clearly preferable. As the innkeeper’s 
lien is grounded, not on the credit he gives his guest on the faith of the 
goods, but on the extraordinary liability imposed on him by law, it seems 
only just that on all goods which he is bound to receive he should have his 
lien, whether or not he knows them to be the property of another than 
his guest. As to articles which he is not bound to receive, his state of 
knowledge or ignorance may be material, but in the ordinary case, where 
he has no choice, it should not be the crucial test. 





DECLARATIONS OF INTENTION. — A recent Indiana case seems to indicate 
that the law concerning declarations of intention is not everywhere in an 
advanced stage of development. ‘The case was Walson v. Smelser (41 
N. E. Rep. 76), an action for breach of contract of marriage. ‘The court 
held that although the plaintiffs intention (as showing consent on her 
part to the contract ) was material, evidence that she had told her parents 
she was going to be married in October was inadmissible, because not 
made during the performance of an act, and so not part of the res geste. 

Three years ago the United States Supreme Court held that “ whenever 
the intention is of itself a distinct and material fact in a chain of circum- 
stances, it may be proved by contemporaneous oral or written declara- 
tionsofthe party.” Jsurance Co.y. Hillmon (145 U.S.285). This case 
has, of course, been of the greatest value in clearing up the law of a still 
developing subject and ridding it of the unwholesome influence of the 
res gesta doctrine. It would seem however — if one may judge from the 
recent decision in Indiana —that that doctrine still succeeds now and 
then in elbowing its way to the front and involving a stray case in 
confusion. 
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ConsENT IN LaRceNcy. — The question, what constitutes consent in 
larceny, has again been passed upon in Great Britain. The answer has 
been in the air since the cases of Reg. v. Ashwell,16 Q. B.D. 190 (1885), 
and feg. v. Flowers, 16 Q.B. D. 643 (1886). In the first of these cases. 
B. gave A.a sovereign, both supposing it a shilling. When A. dis- 
covered the mistake, he kept the money, was convicted of larceny, and 
by an evenly divided court, this conviction was affirmed. Less than three 
months later the same court, on substantially the same facts, unanimously 
quashed a similar conviction in Reg. v. Flowers. These decisions were 
reviewed in a discussion of Consent in the Criminal Law, by Prof. J. H-. 
Beale, Jr., 8 Harvard Law Review, 317, and have elsewhere excited 
considerable controversy ; so that the recent case of Reg. v. Hehir, 29 Ir. 
L. T. 323, which settles the law for Ireland, is of no little interest. 
A £10 note was mistaken fora £1 one under circumstances similar to 
those of Reg.v. Ashwell, and by a vote of five to four the latter case was 
expressly disregarded, and a conviction quashed. ‘This decision, coupled 
with Reg. v. Flowers, which, however, assumed to distinguish Reg. v. Ash- 
well, renders it very doubtful whether Reg. v. Ashwell would be followed 
even in England. The Irish court certainly seems to do less violence to 
any logical theory of consent. 





INTERSTATE COMMERCE AGAIN.— The vexed topic of interstate com- 
merce control has cropped up again. In both Swiftv. P.é R. R. Co., 
64 Fed. Rep. 59, per Grosscup, J., andin Gatton v. C.,, R. J. & P.R. Co., 
63 N. W. Rep. 589, per Kinne, J., it is held that in the absence of legis- 
lation by Congress, excessive charges paid for carriages of goods from one 
State to another cannot be recovered by the shipper. The plaintiffs right 
to recover depended on the existence of a State common law controlling 
interstate commerce, or of a federal common law. The existence of either 
was denied. Such a doctrine would seem to mean that in the absence of 
legislation by Congress our courts are powerless to enforce the common- 
law liabilities of interstate carriers, and must leave the public at their 
mercy, for it appears to follow logically, as was pointed out by Shiras, J., 
in Murray v. C. é N.W. R. Co., 62 Fed. Rep. 24, 37, that it is “* open 
to all common carriers engaged in interstate commerce to act as _ they 
please in regard to accepting or refusing freights, in regard to the prices 
which they may charge, the care they shall exercise, and the speed with 
which they shall transport and deliver the property placed in their charge.’” 
[See also 7 Harvard Law Review, 488, and 8 Harvard Law Review, 168. ] 
The shippers have only the right to enforce contracts, and even in regard 
to making contracts, the interstate carriers are absolved from the com- 
mon-law restrictions governing the contracts of common carriers. 

It is not disputed that before the adoption of the Constitution the vari- 
ous States could enforce the common-law liabilities and duties of carriers 
engaged in interstate commerce. The moot point isthe effect of the 
adoption. The view necessarily involved in the cases under discussion 
is that the control of interstate commerce by State common law was de- 
stroyed, and accordingly that until some Act ofCongress no tribunal 
could enforce the common-law liabilities of interstate carriers. On the 
other hand, it has been held that the Constitution adopted a federal com- 
mon law, which took the place of State common law on questions of 
interstate commerce, and was supreme until in turn superseded by Act. 
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of Congress. As to the existence of a federal common law, however, 
authorities are as widely at variance as ever. The adherents of its exist- 
ence from Du Ponceau down are at least equally matched by its oppo- 
nents [see authorities collected in 63 N. W. R. 589,supra]. If, then, 
the existence of a federal common law is not firmly enough established to 
afford escape from the results of the doctrines of the principal cases, 
escape may still be found in controverting the view that the power to 
control interstate commerce, which was reserved to Congress by the Con- 
stitution, excludes, even before legislation, the State common law on the 
subject. There is a possibility that this contention may prevail. 

The exclusiveness of the power of Congress to control depends, accord- 
ing to the test given in Cooley v. Wardens, 12 How. 299, on whether the 
nature of the matters to be controlled makes necessary a uniform rule 
throughout the States. Accordingly States may pass bankruptcy laws in 
the silence of Congress on the subject ; but not statutes controlling inter- 
state commerce [ Wabash Ry. Co. v. Lilinots, 118 U.S.557]. The above 
test, at first thought final and confidently applied, has been more recently 
questioned, and the tendency of the United States Supreme Court is 
toward a greater hesitancy to discover the necessity of a uniform rule 
[2 Thayer’s Cases on Const. Law, 2190, note]. In fact, though the last 
decided cases on the point are hostile to any control by the states of 
interstate commerce in the absence of congressional legislation, it would 
not be suprising to see the law circle back to the position taken by 
Matthews, J., in the case of Smcth v. Alabama, 124 U.S. 465. He stated 
that the duties and liabilities of interstate carriers, before Act of Congress, 
are enforceable only under State common law, and “ the failure of Con- 
gress to legislate can be construed only as an intention not to disturb 
what already exists, and is the mode by which it adopts, for cases within 
the scope of its power, the rule of the State law.” Certainly, the last 
word on this confused subject is far from said, 
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AGENCY — INSURANCE POLICY ISSUED BY INTERESTED PARTY,— Defendant com- 
pany’s agent, who issued an insurance policy to the plaintiff corporation, was a stock- 
holder and officer in that corporation. On that ground defendant company refused to 
pay plaintiff corporation’s loss for the recovery of which this action is brought. edd, 
that the defendant company is justified in his refusal to be bound by thepolicy. Green 
wood Ice & Coal Co. v. Georgia Home Ins, Co., 17 So, Rep. 83 (Miss.). 

This decision seems clearly right and in accord with authority. Mew York Central 
Ins. Co.v. National Protection Ins. Co., 14 N.Y, 85. The agent for the one party ap- 
pears from the statement of facts to have been in effect the agent of the other also, 
and this relation of parties cannot exist, owing to the antagonistic interests represented. 
The exception made in the case of auctioneer’s clerks does not apply here, as in that 
case the clerk is agent for a simple ministerial purpose, and it is a custom well under- 
stood by all parties concerned, In general, an agent for one party cannot act in the 
same transaction for the other party, and in such a case the contract is voidable. 
1 Biddle on Insurance, § 497. 

BANKS AND BANKING— INSOLVENCY OF COLLECTING BANK— TRUST FUNDs, — 
A bank received a note for collection and remittance, but, instead of remitting, credited 
its correspondent with the proceeds, and three days later failed. At the time of failure 
the cash on hand was less than the amount collected, but the receiver realized from the 
-assets enough to pay all preferred claims, /7e/d,plaintiff has a lien on cash on hand 
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at time of failure, but cannot come in as preferred creditor with respect to the amount 
since realized from the assets by the receiver. Boone County Nat. Bank v, Latimer et 
al,, 67 Fed. Rep, 27. 

It is now pretty well settled that where trust property has been confused with other 
property of the same kind the equity is not destroyed, but converted into a charge upon 
the entire mass, giving the cestuc gue trust a prior right over other creditors. eters v. 
Bain, 133 U.S. 693. But here the assets realized on by the receiver were not, in part 
or in whole, the product of the converted money, and the principle just stated has 
never been extended to allowing a priority against funds other than those with which 
the trust money was mixed. The case is clearly right on both points. 


BILLS AND NoTEs — NEGOTIABILITY. — A promissory note contained an agreement 
that if there should be any depreciation, before the maturity of the note, in collateral 
deposited to secure its payment, the payee or holder might call for further security, and 
if it were not furnished within two days, might sell the collateral and apply the pro- 
ceeds towards extinguishing the note. e/d, non-negotiable. There might be a pay- 
ment of an uncertain sum before maturity, thus rendering the amount payable at 
maturity somewhat less than the amount specified on the face of the paper, Lincoln 
Nat, Bank v, Perry, 66 Fed. Rep. 887. 

This decision is based on the principle that a note for an uncertain amount is non- 
negotiable. But, it is submitted, there is no uncertainty here as to amount; a definite 
sum, $5000, mus* be paid, and the only uncertainty is as to the time of payment, the 
holder having an option under certain circumstances to force payment of the whole or 
part before maturity. This option should not be held to destroy the negotiability of the 
note. The time of payment must certainly come, and an option in the maker to pay, 
or in the holder to enforce payment, before maturity, does not affect the negotiability 
of notes. Yordanv. Zate, 19 Ohio St. 586, 


CONSTITUTIONAL LAW — BAR OF STATUTE OF LIMITATIONS — VESTED RIGHT, — 
A school district issued bonds that were declared void after the statute of limitations 
had run against the recovery of the original consideration. The Illinois Legislature 
passed an act giving holders of such bonds one year in which to sue for the recovery 
of their money. It was objected that this was a taking of property without due pro- 
cess of law within the meaning of the prohibition in the State constitution. AHe/d, that 
the right to set up the bar of the statute of limitations as a defence to a debt was a 
vested right, and could not be suspended by the legislature. Board of Education v. 
Llodgett, 4o N. E, Rep. 1025 (IIl.). 

The authorities are practically unanimous that a title to property acquired by the 
statute is a vested right. Cooley, Const. Lim. (6th ed.) 448. In regard to the right to 
plead the statute as a defence to a debt, the great authority of the United States Supreme 
Court is against it, Campbell v, /folt,115 U.S. 620, 6 Supr. Ct. 209. So in Texas and 
Alabama. Sentinck v. Franklin, 38 Tex. 458; Fones v. Fones, 18 Ala. 248. But in eigh- 
teen other American jurisdictions where the question has arisen a contrary result has 
been reached, as shown by the cases cited by the Illinois Court. It is a question 
scarcely to be argued according to any principle, and the present case follows the over- 
whelming weight of authority. 


CONSTITUTIONAL LAW— VALIDITY of A PARTLY UNCONSTITUTIONAL STATUTE, — 
Feld, that where one entire scheme of taxation is provided for in certain sections of 
an act, so that to declare part of the tax unconstitutional, would leave in operation 
a tax which Congress would never have intended to stand alone, all the sections are 
invalid. Pollock v. Farmers Loan & Trust Co., 15 Sup. Ct. Rep. 912, 920. 

The principle recognized in this “income tax” decision has long been well estab- 
lished ; but the notoriety of the case due to the importance of the interests at stake, 
and the exceptional features that attended its course to a final decision in the Supreme 
Court of the United States, will probably make it a leading authority on the point. 
See 9 HARVARD Law REVIEw, 198. 

CONTRACTS — CERTIFICATE OF ARCHITECT. — //e/d, that, notwithstanding the stipu- 
lation in a building contract that prior to payment the architect’s certificate must 
be obtained, the builders are entitled to the balance due on their account, although no 
certificate is obtained, the unsatisfied claims of sub-contractors being the only objection 
to granting certificate, although same had been provided for by builders to be paid out 
of the amount due. J/ahoney et al. v. Rector, etc. of St. Paul’s Church, 17 So, Rep. 
484 (La.). 

Such a stipulation as we find in a contract of this kind is an express condition, 
which the English courts enforce with logical rigor. The present case illustrates the 
general American rule, which is based on equitable grounds and followed in the dif- 
ferent States, with varying degrees of leniency, The court here pronounces the objection 
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of the architect purely technical, unreasonable, and possibly the result of undue influ- 
ence on the part of the defendant, although it does not deem the fact of collusion 
essential to its decision. 


CONTRACTS — CONSIDERATION — SUCCESSIVE PROMISES OF SAME PERFORMANCE, 
Held, (1) the promise of a party to a contract to do, or the doing of, that which he is 
already bound to do, is not a good consideration for the promise of the other party to 
pay an additional sum; (2) a rescission of the former contract will not be inferred ex- 
cept where the party to whom the promise of an additional sum is made, has refused to 
perform because of difficulties in the way of performance not anticipated by the parties 
when the original contract was made; the difficulties encountered need not be such as 
to furnish a legal defence for non-performance. Aing v. Ry. Co., 63 N. W. Rep. 1105 

Minn.). 

The holding on the first point is thoroughly sound. Aryant v. Lord, 19 Minn. 396 
at 404 contra, On the second point American courts have generally inferred a re- 
scission of the original contract, from defendant’s act in entering into the second agree- 
ment. The Minnesota Court refuses to make this inference of a rescission from the 
mere existence of the second agreement, except in a very narrow class of cases. Not 
even in this narrow class of cases, as it seems to us, does the defendant’s part in making 
the second agreement indicate that he at any time intended to forego his right to re- 
quire performance under the original contract, See 8 HARVARD LAw REVIEW, 27. 


CONTRACTS — PARTNERSHIP — NOvATION. — A., B, and C. were partners and 
indebted to plaintiff. A. and B. bought out C., and as part of consideration agreed to 
assume debt to plaintiff. Plaintiff sued A. and B. for this debt, alleging in his declara- 
tion a request for the money and a refusal, Defendants demurred on ground of no 
privity of contract. He/d, that while novation could only exist by consent of all the 
parties interested, yet plaintiff’s assent was sufficiently shown by the alleged demand 
on the new firm and the institution of suit, which would operate as an estoppel of any 
claim against the old firm. 7yson v, Somerville, 17 So. Rep. 567 (Fla.). 

While the question of whether there was a novation or not is properly for the jury, 
FHfarris v. Farwell, 15 Beav, 31; Backus v. Fobes, 20 N. Y. 204; yet when a new firm 
assumes the debts of its predecessor, slight circumstances will support the inference of 
the creditor’s assent. Shaw v. McGregory, 105 Mass. 96; Ex parte Williams, Buck. 13. 
A demand on the new firm, followed by suit therefor, seems abundant evidence of 
assent, and the above decision quite right. 


CONTRACTS — VALIDITY — CONSIDERATION. — The plaintiff was under an engage- 
ment to marry her present husband, when the defendant offered to pay her an annuity, 
provided the marriage took place within three months, He/d, on the authority of Shad- 
well v, Shadwell, 9 C. B. N.S. 159, that with the satisfaction of the terms of the offer, 
a valid contract arose. Skeete v, Silberberg, 11 The Times Law Rep. 4g1 (Q. B. Div., 
Wills, J.). 

Although already bound by her engagement to perform a portion of the defendant’s 
proviso, the plaintiff was under no obligation to marry before a reasonable time had 
elapsed, so that a marriage within three months leaves no difficulty regarding a detri- 
ment to the plaintiff in this case. Whether that detriment was suffered at the request 
of the defendant, whether compliance with his proviso is the thing in exchange for 
which his promise was given, or merely a condition to his gift, is the real point at issue. 
The truth should be gathered from all the circumstances, benefit to the promisor being 
well nigh determinative. The English Court, however, passes lightly over such debat- 
able ground, merely recognizing as stronger than this the case of Shadwell v. Shadwell. 

CRIMINAL LAw — HOMICIDE IN SELF-DEFENCE — DuTy TO RETREAT. — Feld, 
that in case of felonious assault where assailant is killed, it is error to charge that if 
prisoner could have retreated safely, he should have done so. Beard v. United States, 
15 U.S. Sup. Ct. Rep. 962. See NoreEs. 

CRIMINAL LAw— LARCENCY — CONSENT. — One Leech gave the prisoner a £ 10 
note, both supposing it at the time to bea £1 note. A substantial period of time after 
this, the prisoner discovered the mistake and appropriated the whole of the note. 
Held, by five judges to four, that the prisoner was not guilty of larceny, as the taking 
was with the consent of Leach. Keg. v. Hehir, 29 Ir. L. T. 323. See Nores. 

CRIMINAL PROCEDURE — EFFECT OF ERRONEOUS SENTENCE. — Defendant was. 
tried and convicted of a criminal offence, for which the District Court imposed a sen- 
tence different from that authorized by law. Defendant brought writ of error to the 
United States Circuit Court, where the judgment was reversed and the cause remanded. 
On objection to District Court’s further jurisdiction ia the matter, it was 4e/d that the 
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Court had power to resentence the prisoner notwithstanding that part of the void sen- 
tence had been executed. United States v. Harmon, 68 Fed. Rep. 472. 

The effect at common law of the reversal of an erroneous sentence is a question 
upon which authorities have divided very evenly. The earlier and more orthodox view 
was that it discharged the prisonercompletely. Mourne v. Rex,7 A. & E. 58,2, Nev. & 
P. 248; Sumner v. Commonwealth, 3 Cush. (57 Mass.) 521; McDonald v. State, 49 Md. 
90; Elliott v. People,13 Mich. 365; Howell v. State, 1 Or. 241; State v. Child, 42 Kan. 
611; Peoplev. Taylor, 3 Den.(N. Y.) 91. In England, Massachusetts, and New York 
this has now been changed by statute to correspond with the view of the principal case, 
which is also the common law ruling of Kelly v. State, 11 Miss. 518; Terr v. Conrad, 
1 Dak. 363; Beale v. Comm. 25 Pa. 11; People v. Riley, 48 Cal. 549; State v. Shaw, 23 
lowa, 316; Brows v. State, 13 Ark. 96; State v. Nicholson, 14 La. 785. See also Re 
Bonner, 151 U. S. 242, 14 Sup. Ct. 323, controlling the principal case. The present 
tendency toward disregarding legal technicalities is likely to make courts prefer the latter 
opinion where the point is yet open. 

DAMAGES— EXEMPLARY ALLOWED IN CIvIL Actions, — Defendant is sued in 
tort under a statute allowing suit by a wife for the wrongful sale of liquor to her hus- 
band. e/d, exemplary damages should be awarded. Mayer v. Frode, 22 S. E. Rep. 

8 (W. Va.). 
, Chis decision overrules the cases of Pegram v. Stortz, 31 W. Va. 220, and Beck v. 
Thompson, 31 W. Va. 459, in so far as they hold that exemplary damages in a proper 
case, cannot be inflicted by way of punishment in a civil suit upon a wrongdoer, and 
places West Virginia among the list of States which allow exemplary damages, 


DAMAGES — UNLAWFUL EXPULSION OF PASSENGER. — Plaintiff was evicted from a 
car because he would not pay his fare instead of his ticket, which the conductor thought 
bad. Plaintiff resisted. The ticket proved good, and plaintiff now sues the company 
and claims to recover damages for a nervous disorder brought on because of the force 
used by the conductor in overcoming plaintiff’s resistance. e/d, that plaintiff can re- 
cover damages for the injury, though caused by his resistance, because he rightly 
resisted. Puttsburgh C., C. & St. L. Ry. Co. v. Russ, 67 Fed. Rep. 662. 


This decision rendered by the Circuit Court for the District of Indiana is manifestly 
fair, provided the plaintiff does not resist a wrongful expulsion for the express purpose 
of increasing the amount of damages. The conductor committed a trespass in putting 
him off the train. If the plaintiff resists too much, then the conductor may have an 
action for assault against him, but plaintiff’s action will still remain, and the conductor 
be responsible for all natural consequences. In the case at bar no such unreasonable 
resistance was made, and the injury to the plaintiff was, as resistance was rightful, the 
natural consequence of the conductor’s act. 2 Sedgwick on Damages, 865. 


EQuiIty — PARTNERSHIP — RIGHTS OF CREDITORS.— X, one of the partnership 
creditors, held a mortgage security for the payment of his claim, executed by one mem- 
ber of the firm and his wife on the property of the latter, who was in no way connected 
with or responsible for the partnership debts other than by the execution of this mortgage. 
Ffeld, that X could not be compelled to first resort to his mortgage security and thus 
leave the partnership assets to the other creditors. State Bank of Florida v. Roche etal., 
17 S. E. Rep. 652 (Fla. ). 

It is a well established rule in Equity that where one creditor holds security on 
two funds, with liberty to resort to either, and another creditor has a junior security 
on only one of the funds, the former will be compelled to exhaust the fund which he 
alone can reach before resorting to the other fund. Cheesborough v. Millard, 1 Johns 
Ch. 409. In the principal case the court limits the rule and refuses to apply it where 
the effect would be to prejudice the rights of a third party. This limitation is an equi- 
table one and supported by authority. A/cClaskey v. O’Brien, 16 W. Va.791; McArthur 
v. Martin, 23 Minn. 74; Aldrich v. Cooper, 2 W. and T. Leading Cases in Equity, 82. 

EVIDENCE— DECLARATIONS OF INTENTION—ReES GeEstTa.—In an action for 
breach of contract of marriage, the plaintiff’s intention, as showing consent on her 
part to the contract, was material. She offered evidence of a statement by her, that 
she was going to be married in October. //e/d, that it was not admissible because not 
part of the res gestae. Wilson v. Smeiser, 41 N. E. Rep. 76 (Ind.). See Nores. 

EVIDENCE — PuysIcIANn’s TESTIMONY. — Defendant-in-error told his physician that 
at the time of his injury he was leaning over the edge ofacar-top. He/d, that physician 
might give the statement in evidence, for it was not a communication made by a patient 
with reference to any physical disease nor knowledge obtained by a personal examina- 
tion of the patient, and as such privileged by the Kansas Code, Kansas City, etc., R. R. 
Co. v. Murray, 40 Pac. Rep. 646 (Kan.). 
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Communications are variously protected by statutes in the different States; but in 
any case, the courts are not disposed to protect communications unsuited to aid the 
physician in treating the patient. In the case of Cooley v. Foltz, 85 Mich. 47,a phy- 
sician was allowed to testify that the plaintiff, on employing him, told him that she 
should need him as a witness. In N. Y., too, where the tendency of the courts has 
been to construe the privilege broadly as covering all communications to physicians 
made in the course of professional treatment, the case of Hoyt v. Hoyt, 112 N. Y. 493, 
515, per Gray, J., points towards the more general doctrine. In that case, the testator’s 
opinion of plaintiff’s sanity communicated to his attending physician, was admitted in 
evidence. 

EVIDENCE— PHYSICIAN’s TESTIMONY, — A physician who had treated the defendant, 
testified that the defendant told him that a piece of a nail had come out of his knee. 
No question of privilege of communications to a physician was involved. Ae/d, that 
the evidence was hearsay and inadmissible. 4, & A. R.Co. v. O'Reilly, 15 Sup. Ct. 
Rep. 830. 

The decision is undoubtedly correct; but the case is to be sharply distinguished 
from those cases in which it is sought to introduce a patient’s statements to his 
physician, not as evidence of the facts stated, but as evidence of the grounds on 
which the physician bases his opinion of the patient’s condition. There is authority 
for admitting such statements for the latter purpose. Sarder vy. Merriam, 11 Allen, 322, 


EVIDENCE— PRESUMPTION OF FAULT. — A7edd, that where one vessel is clearly shown 
guilty of a fault adequate to account for a collision, there is a presumption raised that 
the other vessel is free from contributing fault until rebutted by clear proof to the 
contrary. Zhe Oregon, 15 Sup. Ct. Rep. 804. 

The presumption laid down here is not new; it is stated in substantially the same 
way in 1 Parsons on Shipping and Admiralty, 529, in 5 How. 441, 465, and in Olcott 
Adm. 132, 138. The striking feature about the presumption—one not expressly 
noticed in the earlier cases — is the amount of evidence necessary to overcome it. Itis 
not enough for the vessel whose fault is sufficient to account for the collision “to raise 
a doubt with regard to the management of the other vessel . . . and any reasonable 
doubt with regard to the propriety of the conduct of such other vessel should be 
resolved in its favor.” The City of New York, 147 U.S. 72, 85. The weight of the 
presumption entitles it to rank with the familiar presumptions of innocence and 
legitimacy. 

Ev1DENCE — SHOP-BOOKS— ORIGINAL ENTRIES.— Where a _ shop-keeper enters 
sales of goods on loose slips of paper, which items are transferred in the evening to a 
ledger, if these items consist merely of a general charge of merchandise and the amount 
for which it sold, Ae/d, such a ledger is inadmissible as a book of original entries, 
Way et al. v. Cross et al.,63 N. W. Rep. 691 ( Iowa). 

The Court appears to lay down a narrower rule than is held in many jurisdictions. 
It would not generally be held fatal to the admission of a shop-book that the entries 
did not specify the kind of goods purchased. A shop-book has been held admissible 
in Massachusetts, although the item for which it was put in contained neither measure, 
weight, nor quantity. Prattv. White,132 Mass.477. Books which contain nothing more 
than marks or figures have been held admissible if other evidence is forthcoming which 
can explain these and show their connection with the main transaction. Miller v. Shay, 
145 Mass. 162. The fact that the book offered in evidence is kept in ledger form, and 
that the entries have been posted each evening from memoranda made elsewhere 
during the day, has been also held not to bar its admissibility. /a«xon v. Hollis, 13 
Mass. 42. 

INTERSTATE COMMERCE — STATE CONTROL, — Where a carrier has received exces- 
sive rates for carriage of goods from one State to another under a contract made 
before the enactment of the Interstate Commerce Law, /e/d, that he cannot be com- 
pelled to refund the excess over a reasonable charge. Gattonv.C., A L& P.R, Co., 
63 N. W. Rep. 589 (Iowa). See Notes, 

PERSONS — DIvoRCE— CRUELTY. — Petition by the husband for divorce, on the 
ground of extreme cruelty, the wife having repeatedly accused him both in public 
and private of having committed sodomy. edd, that to constitute legal cruelty 
there must be a reasonable apprehension of danger, present or proximate, to life, 
limb, or health (Rigby, L. J., dissenting). Asssedl v. Russell,11 The Times Law 
Rep. 579. ( Court'of Appeal ). 

The above doctrine of legal cruelty was approved in Evans v. Evans, 1 Hag. Con. 
38 (1790), and has been closely followed ever since by the English Courts, the Courts 
having “always been jealous of the inconvenience of departing from it.” Justice 
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Rigby’s dissenting opinion is a strong argument for a relaxation of the doctrine, on 
the ground that a series of verbal indignities are capable of amounting to legal cruelty, 
independently of violence. In United States many of the courts have broken away 
from the physical injury test, and have granted relief in cases where there was no 
actual violence, by a more liberal interpretation of legal “cruelty.” Rosenfeld v. Rosen- 
feld, 40 Pac. Rep. 49 (Col.) (Mere words); Barnes v. Barnes, 95 Cal. 171 (Facts almost 
identical with principal case) ; Straus v. Straus,67 Hun, 491; Palmer v. Palmer, 45 
Mich. 150; Scoland v. Scoland, 4 Wash. 118, See also Robinson v. Robinson, 66 N. H. 
600, for a very able review of the subject by Judge Carpenter. 

PERSONS — MARRIAGE OF SLAVES— EFFECT OF EMANCIPATION. — Plaintiff and 
one Henrietta Coleman, while slaves, began living together as husband and wife, a 
valid marriage being prohibited to them. After emancipation, they continued to co- 
habit until the death of the wife in 1894, but no legal marriage ceremony was ever 
performed. Before Henrietta’s death she conveyed to defendant certain property, in 
executing the deeds of which plaintiff had not joined. He sued to recover this prop- 
erty. eld, plaintiff and his wife by continuing to cohabit after emancipation ratified 
the marriage relation, of which they were before legally incapable, and thus established 
a valid marriage between themselves. The wife was then incapable of conveying real 
estate alone. Coleman v. Vollmer, 31 S. W. Rep. 413 (Tex.). 

This decision is in strict accordance with the opinion of Mr, Bishop (1 Bishop, 
Mar , Div., and Sep., §§ 660-669), who thinks that a slave marriage, being deemed good 
by custom so far as it did not conflict with the master’s rights, could be affirmed or 
disaffirmed by the parties without further formality when emancipated. North Caro- 
lina is the only State in which a different view has been upheld. Howard vy. Howard, 
6 Jones, 235. 

PROPERTY — ACCRETIONS — DEMURRER UPON EVIDENCE. — Plaintiff’s land was 
a government patent bordering on the Missouri River. The river gradually changed 
its course until the main channel flowed over what had once been the plaintiff’s land. 
An island then formed within the original limits of the patent. Ae/d, on demurrer upon 
evidence that plaintiff had no title to the island. (Brace, C. J., dissenting.) Cox v. 
Arnold, 31 S. W. Rep. 592 (Mo.). 

This seemingly harsh case finds its explanation in the rule that in the large western 
rivers the fee in the bed belongs to the State, and that adjacent land granted by the United 
States is bounded by the bank of the river. As all gradual accretions to the bank would 
accrue to the benefit of the riparian owner, he must take the opposite risk and yield to 
the State the fee of land gradually submerged. An island formed over this new bed 
would come within the general rule as to islands in navigable western streams, and 
would go to the State. Gould on Waters, §§ 42, 76. 

PROPERTY — BOUNDARIES — COURSES AND DIsTANCES. — The decision in an ac- 
tion of ejectment depended on the construction of a deed granting 10,240 acres, 
describing the boundaries as follows: “ Beginning at a birch-tree and running south 
360 chains to a stake supposed to be in D’s line, and thence...” If the line was 
run south 360 chains, it would still be one mile and a quarter from D’s line, where the 
stake was supposed to be. edd, the line should not be extended, but stop at a dis- 
tance of 360 chains from the birch-tree. Brown v. House, 21 S. E. Rep. 938 (N. C.). 

The decision seems sound. The court admits that natural objects or monuments 
govern courses and distances as a general rule, but say that the reason of the rule fails 
to apply here as the monument, “a stake supposed to be in D’s line, ” is too indefinite, 
and would call for too great an extension of the line from the birch-tree. They also 
give weight to the fact that the area will be much nearer 10,240 acres if the course and 
distance govern. ‘This is an argument for allowing course and distance to prevail, 
especially where the boundaries are as doubtful as in the case at bar. 3 Gray’s Cases 
on Prop., 285, e¢ seg. 

PROPERTY — EMINENT DoMAIN — PUBLIC USE. — Plaintiff railway company 
sought to condemn, for its proposed road-bed, an unused portion of defendant rail- 
road company’s right of way. The proposed railroad, when built, would be used 
mainly by a few mine-owners, and but little by the public in general. From a judg- 
ment below, in favor of plaintiff, defendant appeals. He/d, under the Constitution, 
Art. 15, § 5, the proposed road would be a public carrier, and the public would, there- 
fore, have a right to use its facilities; the character of a road, whether public or 
private, is to be determined by the extent of the right to use it, and not by the extent 
to which that right will be exercised. 4., A. & P. Ry. Co. v. Montana Union Ry. Co., 
41 Pac. Rep. 232 (Montana). 

The point here decided is well established. Randolph on Eminent Domain, § 56; 
Lewis on Eminent Domain, § 171. The opinion contains a rather interesting discus- 
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sion — unnecessary for the decision of the case at bar—as to the interpretation of the 
term public use in connection with the law of Eminent Domain. 


PROPERTY — INNKEEPER’s LIEN— Goops OF THIRD Party, — He/d, that an inn- 
keeper has a lien on all the baggage of a guest which he is bound to take in, even 
where he has notice that it is not the property of the guest. Rodins & Co. v. Gray, 11 
The Times, Law Rep. 569. See Nores. 


SALES— RETENTION OF POSSESSION BY VENDOR.— Plaintiff, an indorser on a 
note made by a shoe company, bought from the company a lot of goods in return for a 
promise to assume the note. The company was allowed to keep possession of the 
goods; later it became insolvent. Plaintiff recovered in detinue against the assignee. 
The lower court sat without a jury, and the upper court affirmed the judgment. ing 
v. Levy, 22S. E. Rep. 492 (Va.). 

Here is another refreshing stand against the doctrine that retention of possession by 
the vendor is fraud inlaw. The doctrine, however, hasa hold in over one-third of the 
American jurisdictions. See Bennett’s note in Benjamin on Sales, 6th ed., 458. 


TorTts— DEATH BY WRONGFUL ACT—SuURVIVAL oF ActTions.— He/d, an ad- 
ministrator cannot maintain two actions for negligence resulting in death,—one as 
trustee for next of kin of deceased under Lord Campbell’s Act, and another for damage 
to the person of deceased under a statute for the survival of actions. Ludrano vy, At- 
lantic Mills, 32 Atl. Rep. 205 (R. I.). 

In general a person may sue in different capacities to obtain redress for the same 
wrongful act. Freeman on Judgments, § 235 a, Black on Judgments, §§ 536,745. The 
construction of the act for survival, that it is intended to embrace only damages to the 
person other than those which result in death, and that it was not intended to givea 
remedy additional to Lord Campbell’s Act, has been the construction commonly given 
to similar statutes in other States. See cases cited in the opinion. In Massachusetts, 
however, both actions may be maintained. owes v. City of Boston, 155 Mass. 344. 

Torts — Drecerr — Honest INTENTIONS, — Defendant wrote a letter which would 
be reasonably understood to warrant a certain title unencumbered. Plaintiff sustained 
loss by relying upon this interpretation of the letter. /7e/d, that defendant might prove 
in defence that its letter was intended to convey a different meaning. Vash v, Minne- 
sota Title Insurance and Trust Co., 40 N. E. Rep. 1039 (Mass.). See Nores. 

Torts— Lecat Duties. — He/d, that in an action against a railroad company for 
an injury received through negligence, an action of tort lies, whether a contract exist or 
not, or whether it be negligence of commission or omission. Kelly v. Railway, [ 1895] 
1 Q. B.944. See Nores. 

TortTs— NEGLIGENCE— Duty To THIRD PARTIES. — Defendant placed an elevator 
on trial in the building where plaintiff was an employee, Before it was accepted by his 
employer, and while still under supervision of the defendant, owing to its defective and 
improper construction, the elevator fell, severely injuring the plaintiff, who was near by 
Held, that, there being no contractual relation between the parties, nor any invitation 
by defendant to plaintiff, there was no liability on his part. Zeeman v. Kieckheffer Ele- 
vator Mnfg. Co., 63 N. W. Rep. 1021 (Wis.). 

While the court in this case seems clearly right in denying liability on the grounds 
of contract or invitation, it seems as clearly wrong in denying liability on other grounds. 
The defendant in building the elevator owed it as a duty to all persons rightfully in the 
building that it should be properly and safely erected. This it confessedly was not, to 
the damage of the plaintiff, for which damage the defendant’s breach should render 
him liable. Recourse need not be had to the extreme doctrine of Blood Balm Co. v. 
Cooper, 83 Ga. 457, to support this decision which seems to follow from the general doc- 
trine of liability for negligent injury. 

Trusts — BEQUEST — CHARITABLE TruST.— He/d, that a bequest of a fund toa 
yacht-racing association to apply the income to purchase annually a cup “to be pre- 
sented to the most successful yacht,” etc., is void. It is not a charitable trust. J» re 
Nottage, Fones v. Palmer, 11 The Times Law Rep. 519 (Court of Appeal). 

The case presents an interesting and novel question. The object of the testator 
was “to encourage the sport of yacht-racing ;” and the court based their decision on 
the ground that if there was any benefit to the community at large, it was too remote 
to warrant their establishing the gift as a charitable trust. 

TRUSTS — CHARITIES. — Hedd, societies for the suppression of vivisection of animals 
are charities within the technical sense in which the term charity is used in law. 11 Zhe 
Times Law Rep. 540. (Chan. Div., Chitty, J.) 
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If these societies had for their object merely the protection of the lower animals, 
though they might be benevolent, they could hardly be called philanthropic, or chari- 
table. But the court considered that the advancement of morals among men was also 
involved in their object, and that they were therefore brought within the term charity, 
So, a Society for the Prevention of Cruelty to Animals, a Home for Lost Dogs,a Society 
for Protection of Animals liable to Vivisection, (35 Ch. D. 472 ), and an institution for 
studying and curing diseases of beasts and birds useful to man, (1 De G. & Jo. 72), 
have been held charitable. 


TRUSTS— FRAUDULENT SALE— FOLLOWING PROCEEDs.— Plaintiff was induced 
by the fraud of B to sell him sugar on credit. B resold on credit and later made 
an assignment for the benefit of creditors. Plaintiff then, on discovering the fraud, 
sued B’s assignee for the proceeds of the resales. The particular proceeds could be 
identified. //e/d, plaintiff hasan equitable lien on the proceeds. American Sugar- 
Refining Co. v. Fancher, 40 N. E. Rep. 206 (N. Y.). 

The case is interesting as involving a constructive trust of the proceeds of personal 
property, where the trustee was neither a fiduciary nor a wrongdoer who lacked title 
ab initio, The trust was, however, properly implied because of the fraud, and equity 
“makes use of the machinery of a trust for the purpose of affording redress in cases 
of fraud.” Bispham on Equity,§$91. Given the trust, the proceeds, if identified, can 
be followed. Newton v. Porter, 69 N. Y. 133. 
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COMMENTARIES ON THE Law OF PRIVATE CORPORATIONS. By Seymour 
D. Thompson, LL. D. San Francisco : Bancroft-Whitney Co. 1895. 
8vo. 6 vol. 

It is unsatisfactory to make comment upon a work of such importance 
and magnitude as Thompson on Corporations, before the work is given to 
the public in its completeness ; for any judgment passed on the scope and 
thoroughness of the treatment of the Law of Corporations, when two of 
the six volumes have yet to appear, must necessarily lack finality. There- 
fore it has been deemed best to postpone consideration of this publication 
until it can be reviewed as a whole. The last volume is announced for 
publication in November. 





MunicipaL Home Rute. A Study in Administration. By Frank J. 
Goodnow, A. M., LL. B., Professor of Administrative Law in 
Columbia College. New York and London: Macmillan & Co. 
1895. 8vo. pp. xxiv, 283. 

The only objectionable thing about this book is its title, which gives 
no adequate idea of the nature or value of the contents. The author has 
given the reader not only a thoughtful treatise on the proper sphere of 
municipal action, but also an admirable summary of the present state of 
the law. There is no other book which contains so valuable a statement, 
in so small a space, of the law on certain elementary points relative to 
municipal corporations. Chapters VI. to XI. (both inclusive) fully justify 
the hope modestly expressed in the Preface, that the book may be useful 
from the legal as well as from the political point of view. These chapters 
discuss the liability of municipal corporations for torts, and the degree of 
protection afforded to municipal property by the constitutional provisions 
respecting private property. This part of the book forms an admirable 
introduction to what Professor Goodnow aptly terms the “ great work ” of 
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Judge Dillon. The conspicuous merit of what may be called “ the legal 
chapters” consists in their clear statement of the various and conflicting 
theories heretofore acted upon by different courts. The present state of 
the legal controversy as to these important open questions is depicted here 
in vivid colors and with a due sense of proportion. While the author does 
not' conceal his individual views, he also gives a fair statement of all the 
prominent theories and a reference to a sufficient number of illustrative 
cases. The work cannot fail to be of great service to the legal profession. 
J. S. 





A MANUuAL oF PusLic INTERNATIONAL Law. By Thomas Alfred Walker, 
M. A., LL. D., Fellow and Lecturer of Peterhouse, Cambridge. New 
York: Macmillan & Co. 1895. 8vo. pp. xxviii, 244. 


HANDBOOK OF INTERNATIONAL Law. By Captain Edwin F. Glenn, Act- 
ing Judge Advocate U.S. A. St. Paul: West Publishing Co. 1895 
[ Hornbook Series]. 8vo. pp. xix, 478. 


International Law is a branch of science ill fitted for manual instruc- 
tion; one easily sees that, so entirely has it been developed by reasoning 
and discussion, its study requires headwork and headbooks rather than 
handbooks. And indeed it has until lately been blessed by an absence 
of the latter class of literature,—a boon that was not sufficiently real- 
ized. But blessings brighten as they take their flight. 

Of what use these books (both said to be designed for the use of stu- 
dents ) can be to persons who really desire to learn is not quite clear. 
Dr. Walker intends his book to “serve as a fairly comprehensive general 
introduction to detailed study of the subject.” Captain Glenn suggests 
that be wishes “to prepare the student’s mind for the more ready and 
complete comprehension ”’of the exhaustive treatises on the subject. A 
man who understands the English language, has some knowledge of 
history, and is sufficiently mature to comprehend the nature of the con- 
siderations involved in an international question, is quite qualified to use 
Wheaton, Calvo, or Hall; one who has not these qualifications could get 
no help from Dr. Walker or Captain Glenn. As such books must, these 
handbooks save the readers the burden of struggling with difficulties by 
the device of stating, as a rule, only what is plain and undisputed. To 
quote Captain Glenn again, “ it is not intended to follow and discuss 
these principles in their many ramifications of actual practice. ” 

But judging, as we ought, with relation to other books of the same 
class, one must say that Dr. Walker’s book is well done. Originality is 
of course not to be looked for (as Captain Glenn naively remarks in his 
Preface ), and one should therefore not quarrel with Dr. Walker, as some 
have done, for following too blindly his English predecessors; though the 
effect of this course is sometimes a little surprising, when a_ peculiarly 
English idea, reduced to lowest terms, is confronted with the real facts. 

Thus the English notion of International Law — that it is a mere préczs 
of the actual present practice of nations as seen through the spectacles 
of the British Foreign Office— leads Dr. Walker into the delicious ab- 
surdity of the following statements, @ Aropos of the partition of Poland: 
“International Law, it is true, rests upon practice, and accordingly 
whatever rules do secure the general adhesion of civilized states must by 
the lawyer be classed as law. But moral injustice cazmo¢ secure such gen- 
eral adhesion. And accordingly, although interventions under sanction 
of the European Concert have been fairly frequent, they have been 
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hitherto based, and must, it would seem, of necessity be based, on the 
common interest of civilized Powers, and particularly of the Powers of 
the Concert. Interventions of this order are indeed but measures of 
high international police”! An equally obscure passage is that upon 
Naturalization, on page 44. 

It is reassuring to find that Dr. Walker does not follow Mr. T. J. Law- 
rence in the whimsical notion of an aristocracy of great powers in the 
Old World, and an international monarchy in the New. England, it 
appears, is not yet prepared to discard the doctrine upon which all inter- 
national intercourse is built, — that of the equality of independent states. 
One is also glad to see the free quotation of decided cases, both English 
and American, in all parts of the subject. 

Captain Glenn’s book cannot be so highly commended. After dis- 
claiming originality in statement of principles, he tells us that these . 
“have been freely copied from authorities of recognized standing ;” and 
as a mere work of selection and abridgment, chiefly from Hall’s treatise, 
it has been pretty well done. The general arrangement of the subject, 
also, is good; this is because “the analysis of this subject and selection 
of cases by Mr. Snow, both of which are excellent, have been freely 
used.”” Captain Glenn’s Table of Contents is in fact an almost exact 
copy of Dr. Snow’s “Syllabus.” Having taken his arrangement and 
statement of principles from works already published, Captain Glenn 
has added certain comments and explanations in his own language. 
These, though sometimes clear and pertinent, can never be said to rise 
above mediocrity. 

This method of book-making is now common, and in this case, being 
so frankly acknowledged, cannot be called dishonest ; but it is none the 
less an unlicensed use of the labor and the ideas of other men. It is 
not necessary further to comment on the matter. Captain Glenn’s 
book is hardly calculated to supersede, Hall and Snow. 

i & 


History OF THE LAw oF REAL PROPERTY IN NEw YorK.—An essay 
introductory to the study of the Revised Statutes. By Robert 
Ludlow Fowler. New York: Baker, Voorhis & Co. 1895. 8vo. 
pp. XXXvi, 229. 

_ This book will be welcomed with especial interest by New York law 

students, for it makes a very readable as well as instructive introduction 

to the study of the Revised Statutes. Mr. Fowler is not, in the main, a 

profound writer, but he is always clear, and, at times, entertaining. The 

reader follows the narrative with ease, whether the subject in hand be 
the points of difference between the English and the more lenient Dutch 
law of feudal tenure, the effect upon the feudal system of the Statute 

12 Car. II., or the effect upon uses and trusts of the Revised Statutes of 

New York. Here and there the way is enlivened with a glimpse of 

political history ; but it is only a glimpse, for the author never allows him- 

self to be beguiled more than momentarily from the dusty road of the 
legal historian. There is a good deal of recondite learning on the nature 
of a fee-farm in the seventeenth century, a difficult subject, which Mr. 

Fowler has examined at some length, and on which he dissents with 

becoming modesty from the decision of the Court of Appeals in De Lancey 

v. Piepgras (138 N. Y. 26). 

The book is, however, for the most part an historical, and not a crit- 
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ical, essay. Thus the famous Revised Statutes of 1829 are well sketched 
in outline, but there is no comment upon them, except, indeed, in the 
preface, which has what some readers will think a much too enthusi- 
astic word in their praise. A. K. G. 





Tue LAw APPLICABLE TO STRIKES. By Jacob M. Moses, of the Baltimore 

Bar. Baltimore: King Brothers. 1895. 8vo. pp. 62. 

This little work of sixty pages embodies a well-written essay, which the 
authorities of the University of Maryland deemed worthy of ranking as 
one of their prize theses. The author, of course, does not pretend to 
speak the final word on a subject which is still in an embryonic state. 
He is content with collecting and discussing the many cases that have 
been decided on the question in recent years, and deducing from them 
what leading principles he can. The main part of the work falls under 
the heads of Conspiracy and the Injunction as a Remedy. Speaking of 
the latter, the author remarks that, as the effect of the recent great strikes, 
no other subject has been so much discussed in legal circles during the 
past year, or has called forth so many divergent views. After a consider- 
able discussion, he concludes that, in applying this remedy, our courts 
have thus far kept well within their proper sphere of jurisdiction. 

Perhaps the most interesting portions of the monograph are those which 
treat of the use of the mandamus in the recent Brooklyn strike, and the 
action of the Federal Court in the far-tamed case of Unzted States v. Debs. 
Mr. Moses has done his work well, and has produced a really valuable 
summary of a very live topic of the law. R. G. D. 





HANDBOOK OF THE Law or Sates. By Francis B. Tiffany. St. Paul: 
West Publishing Co. 1895. 8vo. pp. viii, 347. 

The purpose of the book, to quote the Preface, “is to present con- 
cisely the general principles of the law of the sale of personal property.” 
In this the author has succeeded, and his book may be classed among the 
best of the Hornbook series. His style is well condensed, clear, and 
readable ; his statements, with few noted exceptions, accurate; and a 
sense of nice discrimination, commendable in a work of so small a com- 
pass, pervades the book. An excellent example of this last quality is his 
treatment of acceptance and receipt under the Statute of Frauds. 

The author keeps to the spirit of the Hornbook series, and is content 
with an intelligent classification of authorities, making little attempt to 
discuss principles. It is for this reason probably that he lays down 
without comment the generally accepted rule that no memorandum of a 
contract exists in the absence of a broker’s entry, if the bought and sold 
notes do not agree. The same reason, it is likely, has led him to the 
hard and fast rule that the retention of a jas disponendi by a shipper who 
loads goods in pursuance of a contract calling for unspecified goods, 
prevents title passing to buyer at shipment. The material point in most 
of the cases cited to support this statement concerns the passing, not of 
property, but of the right of possession: so that the rule laid down is 
based mainly on dicta, There is no reason in principle, if the indorsee of 
the bill of lading be protected by the shipper’s retention of a vendor’s 
lien, that title should not pass at shipment if such be the intention of the 
parties. Mr. Tiffany’s rule seems to go farther, therefore, than principle 
or the cases demand. The absence of reference to the case of Afoors v. 
Wyman, 146 Mass. 60, is noticeable in this connection. E. R. C. 
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Tue Roap RicHTS AND LIABILITIES OF WHEELMEN. By George B. 
Cleinentson. Chicago: Callaghan & Co. 1895. 8vo. pp. xxvi, 
208. 

The primary object of this book is to put the present bicycle law in 

a shape that will attract the lay reader. The author also hopes that it 

may be helpful to lawyers in the preparation of their briefs. The very 

features, however, that recommend it to the general reader —a departure 
from a condensed legal style and the introduction of matter extraneous 
to a discussion of questions of law — will somewhat lessen its value for 
the lawyer who seeks the most concise statement of mooted points. In 
its primary object, despite a tendency towards repetition, and a notice- 
able looseness of expression in places, the book should be successful. 
Its handiness— it is published in convenient pocket size — is greatly in 
its favor. The existing cases on bicycle law appear to have been well 
utilized ; and little exception can be taken to the writer’s correctness of 
statement. The bicycle, it seems, has come pretty clearly to be regarded, 
in the eye of the law, as a carriage or other vehicle ; but it is to be noted 
that the standard of care required of a city in the repair of roads is not 
measured by the bicyclist’s needs, so that accidents due to small stones 
or slight unevennesses are not causes of action. The city is not liable 
unless the defects threaten the safety of “carriages” in the ordinary 
sense of that word. To knowhis duties in detail, a bicyclist should take 

Mr. Clementson’s advice to acquaint himself with the ordinances of the 

city in which he rides. % wc. 





New York RartroaD Laws. By George A. Benham, of the Troy Bar. 
Albany: W. C. Little & Co. pp. xli, 604. 


This volume aims to compile the New York laws up to 1894, bearing 
on the building, management, and operation of railroads, and to furnish a 
reference manual for the use of lawyers and business men connected with 
railroads and other corporations. As such, it includes not only the Gen- 
eral Railroad Act, but those sections from the laws on Taxation, Receivers, 
Penal Code, and Codes of Civil and Criminal Procedure, which apply to 
railroads and to corporations in general. The best features of the book 
are its careful arrangement and facilities for reference. While, perhaps, 
chiefly useful because it puts into handy form all New York statutes bear- 
ing on railroads, it is of value also for the citation of cases and occasional 
notes of decisions on those laws. The scope of the work is not confined 
to New York law alone, but has elements which may recommend it to 
the profession at large. mG. 


AMERICAN ELECTRICAL CASES, with annotations. Edited by William W. 
Morrill. Albany: Matthew Bender. 1895. Vol. III. 1889-1892. 
8vo. pp. xxi, 893. 

The third volume of this series, which aims to collect the cases on 
electricity, brings the work down to 1892. It follows in all respects the 
plan of the first two volumes noticed in 9 HarvarD Law Review, 166, 
and like them is well arranged and carefully prepared. The large num- 
ber of cases —nearly twenty-five per cent of the whole —in which elec- 
tric railways are concerned, is, as the editor says, worth remarking, when 
it is remembered how recently such railways had come into general use 
at the time the cases arose. A. K. G. 
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OuTLINEs OF TRIAL PRocepuRE. By J. L. Bennett, of the Chicago Bar. 
Chicago: Donohue & Henneberry. 1895. 12mo. pp. 55. 

In his preface, Mr. Bennett quotes from Thompson on Trials to the 
effect that the subject of trial procedure is vast enough to embrace the 
whole field of legal learning. His object, he explains, is to deal with its 
leading principles in as brief a space as possible, and this task he accom- 
plishes in less than fifty pages. As a result of such vigorous condensation, 
the work is necessarily somewhat dogmatic and rather elementary in char- 
acter; but that suggestiveness which the author aimed at has certainly 
been to a considerable degree attained. Though intended primarily for 
use in Illinois, the book will probably be found of value elsewhere. 

R. G. D. 





OUTLINE OF THE INFRINGEMENT OF PATENTS. By Thos. B. Hall. New 
York and Albany: Banks Brothers. 1895. pp. vi, 86. 


In the main this book is founded upon two larger works on patents 
and their infringement, previously published by the same author, both of 
which have been praised by the members of the Supreme Court. It is. 
based solely upon the opinions of the U. S. Supreme Court, giving an 
outline of the decisions of this body upon patent licenses, the identity of 
inventions, the validity of patents, and damages for infringement. Cases 
illustrating the development of the principles laid down in the body of the 
work are collected in chronological order at the end of the book which 
must prove very useful as a handy reference manual for the patent lawyer. 


J. P. H. 





TABLE OF PuBLIC GENERAL ACTS IN FORCE. By Paul Strickland. 
London: Wm. Clowes and Sons, Limited. 1895. pp. 82. 

The compiler has collected in chronological order all the English stat- 
utes passed by Parliament and now in force in any part of the British 
Empire. Partial repeal or alteration is indicated, as well as the subject- 
matter and part of the empire to which each statute is applicable. It is 
noteworthy that one-half of all the acts mentioned have been passed 
since 1860, and five-sevenths during the reign of Victoria. In all, over 
4,000 are tabulated. J. Pp. He 





New York STATE Liprary BULLETIN: Subject Index of Law Additions. 
By Librarian Stephen B. Griswold. Albany: University of the State 
of New York. 1894. pp. 207 to 509. 

Another eloquent testimonial to the increasingly rapid accumulation of 
legal literature is this supplement to the index of the New York State 
Law Library. It includes 12,000 volumes added to the library between 
1883 and 1893, alphabetically arranged, with cross-references, in a form 
convenient for consultation. J. P. H. 





ViraL STATISTICS OF THE NEw ENGLAND STATES. Compiled by State 
Boards of Health. Boston: Damrell & Upham. 1895. pp. 59. 
This little pamphlet gives in tabulated form the statistics of the six 
New England States in regard to marriages, divorces, births, and deaths 
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for the year 1892, and compares them with the same kind of data from 
other countries, and for preceding periods of time. Among other inter- 
esting facts the curious circumstance is revealed that while the marriage 


rate in New England is the highest in the world, the birth rate is almost 
the lowest record in any country. 


j. P. He 








